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AT 


RALEIGH 


JUNE TERM, 1849 
(1) 


JAMES H. BELL, Apmrnistrator, Erc., v. LEMUEL WILSON er aL. 


Before the act of 1848, ch. 101, a widow could not dissent from her husband's 
will by attorney, although she was too unwell or infirm to travel to court 
so as to dissent in person. 


Cause transmitted form Court of Equity of Guiirorp, at Spring 
Term, 1849. 

James Nelson died in 1844, having previously made and published in 
writing a last will and testament. By his will he devised to his wife, 
the plaintiff’s intestate, a portion of his estate, both real and personal; 
and within the time limited by law, one D. H. Starbuck, claiming to be 
her counsel and attorney, on motion of the court, caused her dis- 
sent to the will to be entered of record, she not being present nor { 2 ) 
appearing in court. She is dead, and the plaintiff is her adminis- 
trator. The bill is filed for an account of the personal estate, and claims 
one-seventh, or a child’s part, upon the ground of her dissent to her hus- 
band’s will; and the bill charges that, at the time her dissent was made 
by her attorney, she was unable from bodily infirmity to attend court to 
make known her dissent in person. 


J. T. Morehead for plaintiff. 
No counsel for defendants. 


Nasu, J. The bill was filed at Spring Term, 1847, and at June Term, 
1846, Hinton v. Hinton, 28 N. C., 274, was decided, which, in connection 
with the act of the last General Assembly, ch. 101, sec. 1, disposes of this 
ease. It is not necessary to recite the facts of the case referred to, and 











IN THE SUPREME COURT. [41 





Linpsay v. Hose. 





we presume this bill was filed in consequence of what fell from the Chief 
Justice in the last section of his opinion. He observes that, in the pre- 
ceeding part of the opinion, the case had been considered solely as a ques- 
tion of law, upon the construction of the act of 1784, without adverting 
to the petitioner’s sickness, which is stated in the case. “If it were mate- 
rial, it could not operate here, because it is not stated in the petition,” 
etc. “But,” the opinion proceeds, “if the petition had been otherwise 
framed, and had set out that excuse, it would have made no difference.” 
It is true, the case then before the Court did not call for the expression 
of opinion upon that point, and it may, therefore, be considered extra- 
judicial ; yet the individuals then composing the Court were united in it, 
and a majority of those who were then upon the bench are still so, and 
see no reason to alter their opinion. I am authorized to say Judge Pear- 
son concurs in the opinion. The Legislature so considered the law to be 
after that decision, for in the act referred to, passed at their 
( 3 ) recent session, they give the widow a right, where she is sick or 
too infirm to travel to court, to cause her dissent to be entered by 
her attorney. 
Per Curiam. Bill dismissed with costs. 








GAVIN H. LINDSAY v. THOMAS D. HOGG. 


A testator by his last will, directed as follows: “I direct that my nephew 
L. be educated at my expense at the Episcopal School in Raleigh; I mean 
that all the expenses of the school be paid by my executors. The other 
expenses not belonging to his education to be paid by his father. In 
case, for any reason, he cannot be educated at that school, I direct my 
executors to pay for his education at any school in this State, and at the 
University; the school to be designated by his father or mother.” Held, 
that the testator’s estate was not chargeable with the clothes of L. while 
he lived with his father before he was sent to school; but that it was 
chargeable with his board and clothing when sent to school; and that 
the words “other expenses, not belonging to his education,” referred to 
the expenses of nuture, while he was too young to be sent from home 
and was boarded and clothed by his father at home, to the pocket money 
which boys are usually allowed while at school and at the University, 
and to the expenses during his vacation. 


Cause removed from the Court of Equity of Guirorp, at Spring 
Term, 1849. 

The bill is filed for the purpose of having a construction put upon a 
clause in the will of the late Gavin Hogg. The clause is as follows: “I 
direct that my nephew Lindsay be educated at my expense at the Epis- 
copal School in Raleigh: I mean that all the expenses of the school be 
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paid by my executors. The other expenses, not belonging to his educa- 
tion, to be paid by his father. In case, for any reason, he cannot be 
educated at that school, I direct my executors to pay for his edu- 

cation at any school in this State and at the University; the ( 4 ) 
school to be designated by his father or mother.” 

At the death of the testator in 1835 the plaintiff was quite young; and 
before he was old enough to be sent from home to board, the Episcopal 
School in Raleigh was discontinued. For several years he was sent to 
school in Greensboro, where his father resided; his father boarded and 
clothed him, and the defendants paid for his tuition and school books. 

In 1846 his father failed, and is now totally insolvent. The bill was 
filed in 1848. It alleges that the plaintiff was enabled to continue at 
school the year before by the kindness of David ©. Mebane, who ad- 
vanced $200 to pay for his board and his clothes, and that if he is kept at 
school another year he will be prepared to enter the University; but he 
is entirely without means and will not be able to abtain an education 
unless the estate of the testator is liable for the expense of his board and 
clothes, as well as his tuition and books. He insists that the estate is 
liable for his board and clothes, and he also insists that some allowance 
should be made for his board and clothes while he lived with his father. 
The defendant Sarah never qualified. The other defendant admits that 
he is liable for tuition and books, and that if the plaintiff had been 
placed as a boarder at the school in Raleigh, he would also have been 
liable for his board, but not for his clothes; and insists that, while he 
lived with his father, he was only liable for his tuition and books; and 
submits to the decision of the court whether he is liable for his board 
and clothes while the plaintiff is boarded out at school, or while he may 
be at the University. 


Iredell for plaintiff. 
Badger for defendant. 


Prarson,J. We think it clear that the defendant is not charge- ( 5 ) 
able for the board and clothes of the plaintiff while he lived with 
his father. It was conceded in the argument by the defendant’s counsel 
that he is chargeable for board, as well as tuition and books, during the 
time that the plaintiff has been or may be placed, as a boarder, at school, 
or at the University. The only question then is, whether the defendant 
be chargeable for the necessary clothing as well as board. If the testator 
had simply directed that his nephew should be educated at his 
it is settled by Cloud v. Martin, 18 N. C., 399, s. c., 22 N. ©., 274, that 
the expense of board and clothes, while at school, as well as of tuition, 
would have been included. But it is urged that the words, “I mean that 
all the expenses of the school be paid by my executors. The other ex- 
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penses not belonging to his education, to be paid by his father,” qualify 
and control the general words. This raises the difficulty. 

It is apparent from the whole clause, and particularly from the pro- 
vision that “in case, for any reason, he could not be educated at the 
school in Raleigh, he was to be sent to some other school,” that the tes- 
tator anxiously desired his nephew to be well educated. This is the para- 
mount and leading intent, and such a construction should be given as to 
carry it into effect. 

To confine the testator’s bounty to tuition and school books, which 
would not exceed one-fifth of the expense of an education, would be in- 
consistent with the general tone of the clause, and with the assumption, 
which the testator, from the largeness of his bounty, thought he was at 
liberty to make, in directing that his nephew should be educated, and in 
selecting the school. The defendant’s counsel conceded that something 
more was intended than the expense of tuition and school books, and that 
board was to be included, embracing, of course, washing, wood, candles, 

ete. 
( 6) It is as necessary to enable him to obtain an education that a 
boy should be clothed as that he should be fed; and the inquiry 
is, whether there be any ground for making a distinction between the 
expense of clothes and the expense of board. 

It is urged for the defendant that the words above recited suppose 
“other expenses” besides those of “the school,” which the father was to 
pay; and if clothes be included, as well as board, no meaning can be 
given to these words. The reply is, the argument proves too much; if 
clothes are excluded, the same meaning would exclude board, which 
would be unjust to the testator, by supposing him to make large profes- 
sions—“I direct my nephew to be educated at my expense”—I mean I 
will pay one-fifth of the expense, the other four-fifths to be paid by his 
father. 

But a further reply is, that the words are not simply “the other ex- 
penses,” but “the other expenses not belonging to his education.” This 
explains what is meant by “all the expenses of the school,” and reducing 
it to the single question, what are the expenses belonging to, or inciden- 
tal to, or necessary for, his education, which, as before stated, include 
the expense of board and clothes, while at school, as well as tuition and 
books. Upon the whole, we think, the testator meant that his nephew 
should be educated at his expense, which includes board, clothes, tuition, 
and books; and that the words, “other expenses, not belonging to his 
education,” are satisfied by referring these to the expense of nurture 
while he was too young to be sent from home, and was boarded and 
clothed by his father at home, to the pocket money which boys are usu- 
ally allowed while at school and at the University, and to the expenses 
during vacation. 
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It may be that the testator meant to make some other distince- ( 7 ) 
tious. If he did, he has not expressed it with sufficient clearness 
to make himself understood, or to justify a construction which may de- 
feat his bounty entirely and prevent the execution of what seems to have 
been his main intent—that his nephew should have a good education. 

There must be a reference to ascertain the amount expended for the 
plaintiff’s board and clothes during the time he has been boarded out; 
the amount that will be necessary for his board, clothes, tuition, and 
books until he is prepared to enter the University, and the amount that 
will be necessary for board, ete., while he is at the University. 

Psr Curiam. Decree accordingly. 


Cited: Holderby v. Walker, 56 N. C., 50; Harrison v. Bowie, 57 
N. C., 262. : 








JOHN STAMPER v. JOHN D. HAWKINS. 


1. It is an established rule of a court of equity to grant relief in cases of a 
mistake in matters of fact when the mistaken fact constitutes a material 
ingredient in the contract of the parties. But to authorize this inter- 
ference, the mistake must be made out entirely satisfactory. 


2. Where upon a contract for the sale of land by the acre it was agreed that 
it should be referred to a particular surveyor to ascertain the number of 
acres, and the surveyor made the survey, but it was impossible to make 
a plat from his field notes, so as to ascertain the number of acres: Held, 
that on the ground of this mistake of the surveyor, either party was enti- 
tled to demand a resurvey. 


Cause removed from the Court of Equity of Granvitie, at Spring 
Term, 1849- 

The defendant contracted, in writing, to sell to the plaintiff a ( 8 ) 
tract of land, supposed to contain 1,000 acres, at the price of $6 
per acre. It was agreed between the parties that Lewis Reavis should 
survey the land and ascertain the number of acres. In this agreement 
the defendant contracts to deliver to the plaintiff within one week a 
good and sufficient title in fee simple to “the 1,000 acres (or less, if the 
whole of the land does not amount to that quantity).” 

The land was surveyed by Reavis, but he delayed making his estimate 
so long that the defendant, to enable himself to perform his part of the 
contract by delivering a conveyance within the time specified, procured 
the field notes of the surveyor, platted the land, and made an estimate 
of the number of acres. By calculation, the tract contained 982 4, 
acres. On the day appointed for closing the contract, they met, when 
the defendant apprised the plaintiff that in consequence of the delay of 
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Reavis, he had made the estimates from his field notes, and proffered to 
convey the land to him, and required payment for the number of acres 
according to his estimate, at $6 per acre. The plaintiff declined accept- 
ing the conveyance or making payment until the estimate should be 
made by Reavis or some other practical surveyor. The parties then 
entered into a new agreement, which is as follows: 

“Articles of agreement between John D. Hawkins and James Stamper. 
The said John D. Hawkins has this day sold and conveyed to the said 
James Stamper a tract of land in the county of Granville, etc., contain- 
ing 98214, acres, at the rate of $6 per acre, which land has been sur- 
veyed by Lewis Reavis; and it is mutually agreed between the parties 
aforesaid that the field notes of the said Lewis Reavis, or a true copy of 
them, shall be furnished to a competent and accurate surveyor and plat- 
ter; and if upon a statement made out by such surveyor the number of 
acres shall fall short of the quantity in the said deed of John D. Hawk- 

ins, then the said Hawkins shall refund to the said Stamper the 
( 9 ) value of such deficiency, at the rate of $6 per acre,” etc. This 

agreement bears date 27 January, 1843. The field notes of Lewis 
Reavis were put into the hands of Benjamin Sumner and Thomas B. 
Littlejohn by the plaintiff, both of whom were skillful surveyors and 
accurate platters, in whom both parties had full confidence, with direc- 
tions “to plat the said tract of land from the said field notes, and to 
ascertain and make out a statement of the quantity and number of acres 
therein contained.” Upon executing this new agreement, the plaintiff 
paid the defendant the price agreed on, towit, $6 an acre, supposing the 
estimate of the defendant to be correct. The bill charges that Mr. Little- 
john and Mr. Sumner each reported, from some error in the field notes, 
it was impossible to make out a plat or to determine from them, with 
any accuracy, the quantity or number of acres in the said tract; that 
this fact was made known to the defendant, with a request that he would 
have the land resurveyed, which was declined. The plaintiff then em- 
ployed Edward Bullock, the county surveyor, to survey the land and 
ascertain the number of acres, which he accordingly did, and found the 
unmber of acres to be 932 and 32 poles, less by 50 acres than what the 
defendant had been paid for. The bill further charges that the field 
notes of Lewis Reavis were mislaid by Mr. Littlejohn and not found by 
him until a short time before the filing of this bill. The prayer of the 
bill is that the land, if necessary, may be resurveyed, and the defendant 
decreed to refund to the plaintiff so much as it shall appear he has over- 
paid, with interest, ete. 

The answer admits the contracts as set forth in the bill, and the de- 
fendant avers that from the field notes of Lewis Reavis an accurate plat 
could be made of the land sold by the plaintiff, and the number of acres 
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truly ascertained, and that the calculation made by him from ( 10) 
them was correct; that in entering into the agreement of 27 
January, 1843, it was the understanding, as expressed therein, that in 
ascertaining the number of acres the calculation should be made from 
the field notes of Lewis Reavis. He further avers that the land be- 
longed to Mr. Jones, for whom he was surety to a large amount, and had 
been conveyed in trust to pay the debts of the said Jones—those for 
which he was bound with others; that at the trustee’s sale he purchased 
the land in question and immediately thereafter sold it to the plaintiff, 
and paid the money, received from him, over to the trustee, and had 
with him a final settlement; and that this payment was made by him 
after waiting some considerable time to enable the plaintiff to have the 
number of acres in the tract accurately ascertained; and that the plain- 
tiff ought not to be permitted, after lying by so long, to sustain his 
claim. 


Lanier for plaintiff. 
Badger and T. B. Venable for defendant. 


Nasu, J. The mistake of the defendant in this case, in refusing to 
have the land in controversy resurveyed, rests, apparently, upon an opin- 
ion formed by him that, as the agreement of 27 January, 1843, required 
the number of acres contained in the tract to be ascertained from the 
field notes of Lewis Reavis, the parties were bound by them, so that 
neither was at liberty to depart from them. It is certainly correct, as a 
general rule, that where the parties to a contract have reduced its terms 
to writing, the whole sense of the parties is presumed to be contained in 
the written instrument, and a departure from it is not allowable. But 
it is one of the established rules of a court of equity to grant relief in 
cases of a mistake of matters of fact, when the mistaken fact constitutes 
a material ingredient in the contract of the parties. But to au- 
thorize this interference, the mistake must be made out by proofs ( 11 ) 
entirely satisfactory Story Eq., secs. 151-2-3. In the case before 
us the land was sold for so much per acre, and in order to ascertain what 
the plaintiff had to pay and the defendant to receive, it was essential to 
have the tract surveyed. Neither party knew at that time what it did 
contain. Lewis Reavis, in whose capacity as a surveyor each had con- 
fidence, was ele ted, his survey was made, and, upon his delay to make 
a plat to estimate the quantity of acres, the defendant procured his field 
notes and made the calculation himself. The plaintiff declined being 
governed by the defendant’s calculation, and there was no obligation 
upon him to receive it as correct. After some difficulty, the new agree- 
ment of 27 January, 1843, was made, and in this it was stipulated that 
the field notes of Mr. Reavis should be put into the hands “of a compe-° 
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tent and accurate surveyor and platter,” and from them an estimate 
should be made. The mistake upon which relief is to be granted is that 
the field notes of Reavis were supposed to be such as from them an 
acurate estimate might be made. It is fair to presume that at the time 
this agreement was entered into each party believed such to be the fact, 
and it is clear the plaintiff so thought. The fact, however, turns out 
not to be so. Both Mr. Littlejohn and Mr. Sumner, the parties selected 
for their skill and competence, testify that no approach to accuracy 
could be made in platting and estimating the quantity of acres from the 
field notes of Reavis; that the last line could not be made to close the 
plat. To the same effect is the testimony of Mr. Bullock, the county 
surveyor. According to this testimony, then, the agreement of 27 Jan- 
uary could not be literally carried out—the parties were mutually mis- 
taken in so believing. The substance of the agreement was the accurate 

ascertainment of the number of acres contained in the tract, and 
(12) for the purchase of which the plaintiff had contracted. The sur- 

vey made by Reavis was of no value; and it was absolutely neces- 
sary that another’should be made. The proposition made by the plain- 
tiff, to have the land resurveyed, was a proper one, and the only one by 
which the contract could be carried into execution; and it is to be re- 
gretted that it was not acceded to. 

The defendant’s allegation that he had settled with the trustee, from 
whom he purchased, upon an estimation based upon Reavis’s survey, and 
that the plaintiff, after waiting the time he has before filing his bill, 
ought not to be permitted to call in question its accuracy, cannot avail 
him. He paid the money to the trustee on his own responsibility, upon 
an estimate made by himself, the accuracy of which he knew was ques- 
tioned. The plaintiff had no concern or interest in his contract with 
the trustee, or with his payment of the money to him; and to him the 
defendant must look, if he has paid him more than he was bound to do. 

The plaintiff is entitled to the relief he seeks, upon the footing of the 
mistake in Reavis’s survey. But the Court will not proceed definitely to 
determine, upon the evidence, the deficiency in the tract of land, as the 
defendant requires a resurvey, which is granted according to the course 


of the court. 
Per Curiam. Decree accordingly. 





Cited: Morrisey v. Swinson, 104 N. C., 564; King v. Hobbs, 139 
N. C., 173. 
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(13) 
JONATHAN GUTHRIE v. JOHN A. SORRELL’S HEIRS. 


In a bill to redeem a mortgage, the personal representative of the mortgagee 
is a necessary party. 


Cause removed from the Court of Equity of Buncomss, at Fall Term, 
1845. 
The case is sufficiently stated in the opinion delivered in this Court. 


Guion and Craig for plaintiff. 
J. H. Bryan and Iredell for defendants. 


Pearson, J. This is a bill to redeem a tract of land, which is under 
mortgage. It was intended to present the very interesting question 
whether one who has taken a deed absolute upon its face, but with the 
understanding that it is to be a security for certain debts, to be liable to 
redemption, and who purchases the interest of the mortgagee at execu- 
tion sale, at the instance of a creditor, not secured by the mortgage, takes 
an absolute estate, or merely acquires the right to add the amount of his 
bid to the debts secured by the mortgage. 

This would have been a grave question, and one well worthy of con- 
sideration; but we are not at liberty to entertain it, because the proper 
parties are not before us. 

In a bill to redeem a mortgage, the personal representative of the 
mortgagee is a necessary party. He is the person entitled to receive the 
money, and must necessarily be a party in taking the account. 

The bill must be dismissed for the want of a proper party, and, ( 14 ) 
of course, without prejudice, but at the costs of the plaintiff. It 
has been pending six years, and it has been in this Court more than 
three years, awaiting the motion of the parties. 


Per Curiam. Bill dismissed. 


Cited: Webber v. Taylor, 58 N. C., 37. 








ROBERT W. BURTON er at v. JAMES STAMPER er at. 


1. Examining a party in a suit in equity, as a witness, is an equitable release 
to him as to the matter to which he is examined. 

2. If the party examined be the one primarily liable, and the other defendant 
only secondarily, the plaintiff gives up his claim against both by the ex- 
amination of the former. 
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Cause removed from the Court of Equity of Granvitie, at Spring 
Term, 1849. 

The bill alleges that the defendant Joseph J. Williams held two notes 
upon one Burroughs, payable to one Jordan, and indorsed by him in 
blank; one for about $800, and the other for about $331, in trust for the 
plaintiffs, the notes having been delivered to him upon such trust by 
William Williams, the grandfather of the plaintiffs. After the death of 
William Williams, about 1840, the said Joseph J. Williams, who was 
the executor of the said William, unmindful of the trust reposed in him, 
and regardless of the rights of the plaintiff, sold and assigned the notes 

to Robert Stamper, the intestate of the two defendants, James and 
(15) George Stamper, in satisfaction and discharge of a debt due to 

the said Robert by the said Joseph; and that the said Robert, at 
the time of the transfer, had notice of the trust, and afterwards 
collected the amount of the notes. The bill further alleges, in aid of the 
plaintiff's rights, if necessary, that William Williams, by his will, after 
some specific legacies, bequeathed the residue of his estate to the other 
defendant, Elizabeth Williams, who has assigned all the interest she 
may have in the notes or money collected to the plaintiffs. 

Joseph J. Williams is alleged to be insolvent; and the prayer is that 
the defendants James and George Stamper be decreed to pay to the 
plaintiffs the money collected on the notes by their intestate. 

The answer of Elizabeth Williams admits the transfer of the notes, or 
her interest therein, to the plaintiffs. The bill was taken pro confesso 
against Joseph J. Williams. 

The defendants James and George Stamper admit that the notes were 
transferred to their intestate, and that he collected them; but deny that 
the transfer was made to him with notice of the trust; and insist that 
he was a bona fide purchaser for valuable consideration without notice. 

The plaintiffs obtained leave and took the deposition of the defend- 
ant Joseph J. Williams, which establishes the trust, and proves that 
Robert Stamper had notice at the time the notes were transferred to him. 


Badger, B. R. Gilliam, and Graham for plaintiffs. 
J. H. Bryan for defendants. 


Pearson, J. It is clear that Joseph J. Williams, the trustee, is pri- 
marily liable for the breach of trust, and the defendants James and 
George Stamper are only liable secondarily; for the decree, if made for 
the plaintiffs, ought and must be to recover the amount from Joseph J. 
Williams in the first place, and in the event it cannot be made out of 
him, then to recover from the defendants James and George Stamper. 

This case is fully decided by Lewis v. Owen, 36 N. C., 290; 
(16) where it is held, “Examining a party is an equitable release to 
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him as to the matter to which he is examined. If the party examined 
be the one primarily liable and the other defendant only secondarily, the 
plaintiff gives up his claim against both by the examination of the 
former.” 

The bill must be dismissed with costs, except as to the defendant 
Joseph J. Williams. 

Per CurtaM. Decree accordingly. 


Cited; Wilson v. Allen, 54 N. C., 26. 








BENJAMIN H. HAWKINS er aL. v. ALFRED SIMMONS er at. 


Where a negro slave was sold by an order of court, upon the application of 
the administrator, who was also the guardian of the infant distributees, 
for a division among them, and the slave was purchased by the guardian, 
and afterwards a settlement was made between the guardian and the hus- 
bands of the infant distributees, with a full knowledge of the circum- 
stances, and the guardian charged with the amount of the price he bid 
for the negro, and sixteen years had elapsed after the sale of the negro: 
Held, that neither the distributees nor any that represent them had any 
right to set aside the sale. 


Cause removed from the Court of Equity of Haxrrax, at Fall Term, 
1848. 

The facts of the case are sufficiently set forth in the opinion delivered 
in this Court. 


Badger for plaintiffs. 
B. F. Moore for defendants. 


Nasu, J. Archibald Green died in 1824, leaving a widow, (17 ) 
Margaret, and three children, Mary, Martha, and Rhoda, the 
plaintiffs. By his will he devised to his wife, Mary Green, for her life, 
among other things, a negro woman, Betty, and her increase, and, in a 
subsequent clause, he directs that all the estate he has lent to his wife 
shall after her death be equally divided between his children. Betty had 
a child named Matilda, who has since had two children, Missouri and 
Charles. Mrs Green, the widow, intermarried with Asa Powell, who 
thereupon became the guardian of the female plaintiffs. Mrs. Powell 
and Asa Powell are both dead, and the defendant is the administrator, 
with the will annexed, of the latter, and has taken into his possession 
the negroes Betty, Matilda, Missouri, and Charles. The bill charges 
that Asa Powell, while he was their guardian, caused the girl Matilda 
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to be put up to sale at his own house, and caused her to be bid in for 
him by one Uriah Smith at the price of $50; that the possession never 
was changed, she remaining in the possession of Powell up to the time 
of his death; that this sale was fraudulent, and made by their guardian 
in violation of his trust, and under pretense of an order of the county 
court of Halifax County. It further charges that, if such order was 
obtained, it was irregular and void, not having been obtained on petition 
in writing, but by motion. The bill further alleges that the plaintiffs 
demanded the said negroes of Asa Powell and of his administrator, the 
defendant offering to pay back the sum of $50, “with which the said 
Powell seems to have charged himself in his account as guardian re- 
turned to court.” The bill prays that the defendant may be decreed to 
surrender the negroes and account for their hire since the death of their 
mother, Mrs. Powell. 

The answer alleges that the girl Matilda was born during the lifetime 

of the testator, Archibald Green, between the making of his will 
(18 ) and his death, and that he therefore died intestate as to her; and 

that in 1847 his intestate obtained an order from the county court 
to sell her for the purpose of division among the plaintffs, his wards, 
she being the only property undisposed of by the will of Archibald Green. 
The answer further alleges that the plaintiff Benjamin Hawkins, in 
right of his wife, Mary, in March, 1837, with a full knowledge of all the 
circumstances, received his share of the proceeds of the sale of Matilda, 
and in January, 1838, Thomas Weldon, in right of his wife, Martha, 
settled with Asa Powell, as guardian of his wife, and received, with the 
same full knowledge of the circumstances, his share of the proceeds of 
the sale. It further alleges that after the death of Asa Powell the plain- 
tiff Thomas King brought suit against the defendant, as the personal © 
representative of his intestate, upon his guardian bond, and obtained 
judgment against him for what was due to him in right of his wife, 
Rhoda; and that in this judgment was included his share of the sale of 
Matilda; and that the said King had full knowledge at the time of all 
the circumstances. 

Replication was taken to the answer. 

From the evidence in the cause the negro girl Matilda was born be- 
tween the making of the will and the death of the testator, Archibald 
Green, and, there being no residuary clause, she is undisposed of, and, 
as to her, the testator died intestate. 

The plaintiffs allege that the sale of the girl Matilda by their guardian, 
Asa Powell, was void, first, because there was no sufficient order of court 
authorizing a sale, and secondly, because the guardian was the real pur- 
chaser. It is not important that any opinion should be expressed as to 
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the sufficiency of the order of sale made by the county court. Asa Powell 
acted under it, sold the girl Matilda, and became the purchaser himself. 

The order of sale was made in November, 1827, and the sale made 
before February, 1828, and this bill was filed in the Fall of 1844— 
a period of sixteen years. The plaintiffs have not only delayed ( 19 ) 
for that length of time to make known their dissatisfaction, but 
they have, with full knowledge of the facts, received from Asa Powell 
their ratable proportion of the price of Matilda. It was in their power 
to repudiate the sale or to affirm it. They have chosen the latter. From 
the exhibits filed in the case it appears that in the inventory of the estate 
of Archibald Green, returned to May Court, 1826, of Halifax, the negro 
girl Matilda is inventoried as not disposed of by the will. She was sold 
under the order of court and a return day made of the sale to February 
Term, 1828. The returns of the guardian, Asa Powell, are regularly 
made down to February Term, 1837, when, according to the guardian’s 
account, he owed his ward Mary Green $36.15, and on 4th March he paid 
in full to the plaintiff Benjamin Hawkins what was due him as her 
husband, $65.97; and on 24 January, 1838, he paid to the plaintiff 
Thomas S. Weldon, in right of his wife, Martha Green, $29.12%4, as be- 
ing what was due to her at that date. The defendant states in his answer 
that these same embraced what was due to the wards Mary and Martha 
of the price of Matilda. The receipts are in full, and when given, his 
wards were married women. His guardianship had ceased. Their hus- 
bands had a right to receive what was due them; and, unexplained, the 
receipts were a discharge to the guardian. It is to be recollected, the 
object of the bill is to procure a conveyance to the plaintiffs of the slave 
Matilda and her children; and the above statement is no further impor- 
tant than in showing that the plaintiffs have, by receiving their shares 
of the price of Matilda, adopted their guardian’s sale of her. To the 
same end the defendant has filed, as an exhibit, a copy of the ~ 
record of a suit brought by the plaintiff Thomas C. King and ( 20) 
his wife, Martha, against the defendant, as the administrator of 
Asa Powell, upon the guardian bond given by Powell. That action was 
brought to the May Term, 1844, of Halifax County Court. In the prog- 
ress of the cause the guardian’s accounts were referred by the court to 
the clerk. His report was duly returned and confirmed, and according 
to it the jury returned a verdict in favor of the plaintiffs, assessing their 
damages to the amount of the sum reported due. This verdict concludes 
the plaintiff King and his wife, Rhoda. 

Per Curt. The bill dismissed with costs. 


Cited: Harrell v. Lee, 51 N. C., 283. 
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HENRY WILLIAMS’ EXECUTORS v. SUSAN E. WILLIAMS. 


Where a tract of land is bought for a wife, and paid for partly out 
of the proceeds of her own real estate, to the sale of which she assented 
only on condition that the proceeds of the sale should be so invested, and 
part of the price was paid by her husband: Held, that so far as the pro- 
ceeds of her estate went to the payment of the price, she was a cestui que 
trust, and, as to the residue, her husband; and that this, being a mixed 
trust, was not subject to execution. 


Cause removed from the Court of Equity of Greens at Spring Term, 
1849. 

The bill alleges that one Guilford Murphy, being much indebted, pur- 
chased of one Hooker a house and lot in the town of Hookerton for 

$2,750, and, to evade the payment of his debts, procured the said 
(21) Hooker to make the deed to Hannah Murphy, the wife of the said 

Guilford; that afterwards many executions issued against the 
said Guilford; among others, an execution in favor of one Loften for 
$700, and another in favor of one Smith for $132.12, which executions 
were levied upon the house and lot, as the property of the said Guilford ; 
and that at a sale made by the sheriff the house and lot were purchased 
by Henry Williams and John W. Taylor, who took a deed therefor. The 
plaintiffs are the personal representatives and heirs at law of the said 
Williams and Taylor. The defendant is the heir at law of the said Han- 
nah Murphy. The prayer of the bill is for a conveyance from the de- 
fendant to the plaintiffs, and a surrender of the possession of the house 
and lot to them. 

The answer avers that the house and lot were purchased for Hannah 
Murphy and paid for with her funds, which were raised by a sale of two 
tracts of land belonging to her, with the express understanding that the 
proceeds should be invested in the purchase of the house and lot and the 
deed taken in her name; she positively refused to join in a conveyance 
of her land unless the price was invested in the purchase of the house 
and lot and the deed made to her, which was accordingly done, the deeds 
from her husband and herself to the purchasers of the land being exe- 
cuted at the same time that the deed was executed to her for the house 
and lot. Guilford Murphy died before the institution of this suit. 


Mordecai for plaintiffs. 
J. H. Bryan and Husted for the defendants. 


Pearson, J. We are satisfied from the evidence that much the larger 
part of the price of the house and lot was paid out of the funds arising 
from the sale of land belonging to Hannah Murphy, and the deed was 
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fairly made to her in pursuance of an express understanding that the 
proceeds of the sale of her land should be so invested and the title made 
to her. 

The case falls directly within the decision in Gowing v. (22) 
Rich, 23 N. C., 553. The statute 13 Elizabeth does not apply, 
for the conveyance is not made by the debtor of land before owned by 
him, to defraud creditors, but the conveyance is made by a third person 
to a trustee for the debtor, to enable him to avoid the payment of his 
debts to the amount of the price paid by him. If the statute applied, so — 
as to make the conveyance void as to the creditors, the title would be in 
Hooker, the vendor, which would not serve the plaintiff’s purpose. 

Guilford Murphy had not such a trust estate as was liable to execution 
sale by the act of 1812, ch. 45, sec. 4; for Hannah Murphy did not hold 
purely in trust for him, but held the legal estate for herself, so far as the 
part of the price was paid by her, and in trust for Guilford Murphy so 
far as the part of the price was paid by him. It was, then, a mixed trust, 
and not the case of “one person seized simply and purely for the debtor, 
without any beneficial interest in the party having the legal title, or in 
any other person, except the debtor in the execution,” which kind of trust 
estate alone can be sold under execution by this provision of the act; for 
the sale passes the legal as well as the equitable estate, and the purchaser 
having the legal estate may bring ejectment, and cannot call upon a 
court of equity for a é¢onveyance of the legal title, because he has it 
already, and is not without remedy at law. 

This case is plainly distinguishable from Temple v. Williams, 39 
N. C., 39. In this the contract was executed, the funds arising from the 
sale of the wife’s land were actually paid to the vendor of the house and 
lot, and the deed was made to the wife, so as to vest the legal title in her. 
In that the contract was executory. After the husband purchased the 
land and had taken a conveyance to himself, the wife consented to a sale 
of her land, with the understanding that the husband should apply the 
proceeds to the payment of the price of the land purchased by 
him, and make her a deed for a ratable part of the land, including ( 23 ) 
the house, ete. It was a parol agreement for the purchase of land. 
voidable by the statute of frauds; and although a husband and wife are 
allowed in equity to deal with each other, their agreements, like all 
others, “to sell or convey land” are void unless put in writing. When 
the agreement is executed and the deed made to the wife, the statute of 
frauds has no application. 

Per Curiam. Bill dismissed with costs. 
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EUGENE COFFIELD, sy His Guarpian, v. THOMAS D. WARREN 
AND WIFE. 


A testator, living and making his will in the county of Chowan, directed by 
his last will and testament “that A. B. should receive a plain, practical 
education.” A. B. then resided with the testator, his uncle, in the county 
of Chowan. After the death of the testator, the mother of A. B. removed 
him to Baltimore: Held, that the executors of the testator were bound to 
pay such a sum as would furnish him with a plain, practical education. 
according to the Chowan prices, including board, clothing, tuition, school 
books, medical charges, etc., and that by the terms, “a plain, practical 
education,” it is to be understood a good English education; without 
reference to the languages or the learning taught at the universities. 


Appgat from an interlocutory order made at Spring Term, 1849, of 
Cuowan Court of Equity, Manly, J. 

James Coffield died in 1843. By his will the defendant Margaret was 
appointed his executrix; and he bequeathed that “Eugene Coffield (the 

plaintiff) should receive a plain, practical education at the expense 
( 24) of his estate.” The plaintiff was then a boy about 11 years of 

age, living with the testator, his uncle, in the county of Chowan. 
Soon after the death of his uncle, the plaintiff’s mother carried him to 
Baltimore in the State of Maryland, and filed this bill, praying for an 
allowance of such sums, annually, as would be necessary to give him a 
“plain, practical education” in Baltimore. The defendants were willing 
to pay what would be necessary to give the plaintiff a plain, practical 
education in the county of Chowan, but objected to paying what might 
be necessary in Baltimore. It is admitted that in the expense of his 
education, clothes, board, and medical bill, if any are incurred, are to be 
included, as well as the expense of tuition and school books. They sub- 
mit to do what the court may decree. 

The case was continued from term to term in the Superior Court, until 
Spring Term, 1846, when there was a declaration that the plaintiff was 
entitled according to the prices in Baltimore, and a decree referring it to 
the master to inquire what was a proper allowance; from which the de- 
fendants appealed. 


Heath for plaintiff. 
Burgwyn for defendants. 


Pearson, J. We agree with the court below, that the plaintiff is 
entitled to a sum necessary to defray the expenses of obtaining the educa- 
tion intended, whether he remained in the county of Chowan under the 
supervision of the defendants or was taken by his mother to the city of 
Baltimore. But, we think, the sum necessary must be estimated accord- 
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ing to the prices in Chowan, where the testator had his domicile, and not 
according to the Baltimore prices. If a departure is made from the 
domicile, there is no better reason for stopping at the city of Baltimore 
than at London or Paris. 

We are also of opinion that the plaintiff is entitled to recover ( 25 ) 
such a sum as will pay his mother, or any other friend, for the 
expenses incurred for his clothes, board, tuition, books, ete., according to 
the Chowan prices, during the time that he has been actually kept at 
sckool. If during the time he has been kept at school he has acquired 
a “plain, practical education,” by which we understand a good English 
education, without reference to the languages or the learning taught at 
the universities, then the plaintiff, who is now 18 years of age, will be 
entitled to a decree for the sum which has been expended upon his educa- 
tion, having reference to the prices in Chowan. But if during the six 
years that this bill has been pending the plaintiff has not received such 
an education, he is entitled to a decree for such a sum as will now enable 
him to finish his education, and also to pay any expense that may have 
been incurred while he has been kept at school. 

The decree below must be reversed, with costs in this Court, and a 
reference be made to the clerk to ascertain how long the plaintiff has 
been kept at school, at what expense for clothes, board, tuition, school 
books, medical charges, etc., while at school, according to the rate of 
charges in the county of Chowan; whether the plaintiff has obtained a 
plain, practical education; if not, then what yearly allowance, according 
to the prices in the county of Chowan, ought to be made to enable him 
to do so. 


Per Curram. Reversed. 








JACOB J. Q. TAYLOR v. THOMAS W. TAYLOR. 


Though fraud, circumvention, or undue influence will avoid the execution of 
a deed, yet fair argument and persuasion may be used without having 
that consequence. 


Cause removed from the Court of Equity of Nasu at Spring Term, 
1849. 

The plaintiff is the administrator of Mrs. Mary Taylor, who died in 
1848 at the advanced age of 90. He alleges that for the last five or six 
years of her life his intestate had entirely lost her intellect, and was in- 
capable of making a valid contract; or, at all events, her mind had be- 
come very feeble, so as to render her easily influenced, liable to be im- 
posed on, and an easy prey to any one who chose to take advantage of her 
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weakness; that in 1844 the defendant, by fraud, circumvention, and un- 
due influence, procured his intestate to execute a deed by which she con- 
veyed to him, absolutely, all of her personal estate; that his intestate left 
her surviving a daughter and several grandchildren, among whom are the 
plaintiff and defendant, who are brothers, and made no provision for any 
of them, except the defendant by the deed aforesaid. The prayer is that 
the deed may be declared void and surrendered up to be canceled. 

The defendant admits the execution of the deed. He denies that his 
grandmother had entirely lost her intellect, but he admits that her mind 
was quite feeble from old age. He alleges that she executed the deed vol- 
untarily and with a full knowledge of its contents, and denies that any 
fraud, circumvention, or advantage was used to obtain its execution. 

He had the deed registered soon after it was executed, took pos- 
( 27) session of the property, and supported the old lady for the rest 
of her life. 


B. F. Moore for plaintiff. 
Miller and Busbee for defendant. 


Pearson, J. Many depositions were read on the hearing. We are 
satisfied that Mrs. Taylor had mental capacity to make a deed, but she 
was very feeble, both in body and in mind, and was in a condition to be 
easily imposed on. 

There is no proof that any fraud or circumvention was used, or any 
advantage taken of the old lady. The donee was her grandson; she exe- 
cuted the deed voluntarily and surrendered the possession of the prop- 
erty; the deed was registered; and she lived four years afterwards, dur- 
ing which time she made no complaint of having been imposed on, and 
expressed no wish to have the deed set aside. Indeed, it appears that the 
deed makes nearly the same disposition of her property that she had 
made by a will executed the year before. 

Fair argument and persuasion may be used to obtain the execution of 
a deed or will. There is no evidence in this case that any advantage 
was taken or any undue influence exercised. The plaintiff fails entirely 
to make out a ground to assail a will, much less a deed. 

Per Curiam. Bill dismissed with costs. 


Cited: Deaton v. Monroe, 57 N. C., 43; Futrill v. Futril, 59 N. C., 
340; In re Craven, 169 N. C., 569. 
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WILLIAM J. HARDY er at v. JOSEPH H. POOL, er at. 


A. gave to B. a letter to C., a merchant, in the following words: “My friend 
B. goes to your city for goods on a short credit. I am satisfied you will 
be safe in selling him any amount he may see proper to purchase. From 
my long acquaintance with him, I do not hesitate to say that 
punctual a man as any I know.” Held, that this was not a 
credit, but a representation merely of A.’s opinion of B.’s solvency and 
punctuality, and, if not given mala fide, subjects A. to no responsibility. 


ir 
A8 


Cause removed from the Court of Equity of Pasquoranx, at Fall 
Term, 1848, 

In June, 1839, Thadeus Freshwater of Pasquotank, wrote, by Willis 
W. Wright, a letter to the plaintiffs in the following words: 


Messrs. Hardy & Brother, Norfolk, Va.: 

My friend, Mr. W. W. Wright, goes to your city for goods on a short © 
credit. I am satisfied you will be safe in selling him any amount he may 
see proper to purchase. From my long acquaintance with him, I do not 
hesitate to say that he is as punctual a man as any I know. 


The plaintiffs supplied Wright with goods, for which they state a 
balance of $698.39 is still due, and they allege that they supplied’ them 
upon the faith of the foregoing letter, as a letter of credit. In October, 
1839, Wright became embarrassed and executed an assignment to the 
defendant Pool for real and personal estate, in trust to secure sundry 
debts enumerated, among which were some to Freshwater. Among its 
provisions are the following: “And whereas Thadeus Freshwater has 
given the said Willis W. a letter of credit to Messrs. Hardy & Brother 
of Norfolk, Virginia, on which said letter the said Willis W. purchased 
goods from the said Hardy & Brother.” And afterwards it di- 
rects the trustee, out of the proceeds of the property, “to discharge ( 29 ) 
the aforesaid debts and liabilities due and owing to the said God- 
frey, Freshwater, and Davis.” Freshwater afterwards died and Wright 
became a bankrupt, and the plaintiffs filed this bill against the trustee, 
Freshwater’s executor, Wright, and the assignee in bankruptcy, and the 
other creditors mentioned in the deed for an account of the trust fund 
and satisfaction of their debts. 


J. H. Bryan and Hill Burgwin for plaintiffs. 

No counsel for defendants. 

Rorrm, C. J. The bill, we think, cannot be sustained. There is no 
trust to discharge this debt, or in favor of the plaintiffs nominatim, and 


their counsel admit that they can only claim by subrogation to the rights 
of Freshwater, who, they say, was the surety for the plaintiffs’ debts and 
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is secured in the deed from loss by his liability. It is true that between 
creditors and sureties there is the right that one of them shall communi- 
cate to the other the benefit of all collateral securities. But the misfor- 
tune of the plaintiffs is that here the instrument is not a security for 
his debt, but only provides an indemnity for Freshwater against loss 
upon his liability for Wright, which, in truth, amounts to nothing, as 
Freshwater was not under any liability of the kind. It is true, the 
assignment says he had given Wright a letter of credit to the plaintiffs, 
on which they had furnished goods to a certain amount ; and if the letter 
had not been in existence, and the cause stood upon the contents of the 
deed alone, it would be a fair inference that a letter was really given 
upon which the plaintiffs might have held Freshwater liable, and there- 
fore might have insisted on being substituted directly to his right to in- 
demnity out of the property. But that is not the state of the case, and 
Wright was mistaken, for the letter of Freshwater, on which the 
( 30) plaintiffs sold the goods, is produced, and it is plainly not a let- 
ter of credit, in which Freshwater undertakes anything for 
Wright, but a representation merely of his opinion of the other’s solv- 
ency and punctuality. It is not an engagement at all; and, indeed, as 
there is no intimation of mala fides on his part, he must be taken to be- 
lieve what he said, and, therefore, no recovery could have been made 
from Freshwater on it in any form. Of course, Freshwater could not 
have been damnified, and therefore he could not demand that the fund 
should be applied to the plaintiffs’ debt for his relief, nor paid to him 
as an indemnity, if he had voluntarily paid the plaintiffs. Freshwater, 
then, had no interest in the fund in this respect to which the plaintiffs 
could be subrogated ; and, consequently, the plaintiffs cannot rely on the 
deed as a specific security for his debt, but must come in as a general 
creditor in the court of bankruptcy. 
Per Curram. Bill dismissed with costs. 








(31) 
JOHN H. DOBSON v. THOMAS F. PRATHER et AL. 


There was a judgment against the principal and two sureties, and an execu- 
tion levied on the property of one of the sureties. A. bought this prop- 
erty from this surety, pending the levy, and afterwards obtained an 
assignment of the judgment to enable him to have the whole amount 
satisfied out of the property of the cosurety, and issued an execution 
for that purpose. Held, that a court of equity will restrain him from 
collecting out of the cosurety more than the fair proportion which the 
latter owed, whether A. had actual notice of the lien of the execution 
or not. 
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Apps from an interlocutory order made at Spring Term, 1849, of 
Surry Court of Equity, Ells, J. 

This is an appeal from an order dissolving an injunction, and upon 
the pleadings the case is as follows: The plaintiff and George W. Brown 
and several other persons became cosureties for one Waugh to the Bank 
of Cape Fear, at Salem, by a note for $450, and in April, 1842, judg- 
ment was taken by the bank against Waugh, Dobson, Brown, and the 
other sureties; and from that time to the filing of the bill, in September, 
1848, writs of fiert facias were regularly sued out and delivered to the 
sheriff of Surry, in which county the debtors lived. On 15 May, 1844, 
the defendant Prather purchased from George W. Brown a house and 
lot in Rockford, in Surry, at the price of $1,000, and took a conveyance 
in fee. At the time of the purchase, Prather inquired of Brown and the 
theriff whether there were any executions against the property, 
and was informed by them that there were several, amounting to ( 32 ) 
upwards of $1,000, which they showed him; but that of the bank 
against Waugh and his sureties was not among them. Prather there- 
upon closed the contract, and paid the consideration money, and out of 
it Brown then paid the sum of $800 to the sheriff toward the discharge 
cf the executions shown to Prather, and he afterwards discharged the 
balance due on them. Prather took also, from the sheriff, a covenant 
that there was no other execution against Brown’s property, and to in- 
demnify him against it or them, if there should be any. Subsequently 
the property of Waugh was sold on executions for this and other large 
debts to the bank, and out of the proceeds a sum was applied to this debt, 
which reduced it to $276.08 on 18 February, 1845, and $10.80 for costs. 
Waugh then became insolvent, and so also did all the sureties except the 
plaintiff and Brown; and, indeed, Brown was insolvent and had no es- 
tate subject to execution for this debt, excepting only the house and lot, 
which he had sold to Prather, and which was subject to it, inasmuch as 
an execution was in fact out and in the hands of a deputy sheriff at the 
time Prather made his purchase, though unknown to him. On 8 May, 
1844, the plaintiff and some other sureties for Waugh, not iucluding 
Brown, requested the bank not to have Waugh’s property then sold under 
the bank’s executions, as it was thought by them that, with indulgence, 
Waugh would avoid a sacrifice of his property and be able to pay all the 
debts; and the bank acceded thereto, and also upon another subsequent 
occasion before the sale in February, 1845. Some time thereafter 
Prather, discovering that there had been an execution in the hands of the 
deputy sheriff when he purchased from Brown, and that alias and pluries 
writs had been regularly kept up, and that the sheriff was about to levy 
half the balance of this debt from the plaintiff and sell the house 
end lot for the other half unless he would pay it, applied to the ( 33 ) 
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bank to accept from him the sum due on the judgment and assign it 
to him, so as to give him the control of it, with a view to save himself 
from loss by having the whole of the money raised out of the plaintiff's 
property. The plaintiff then filed this bill against Prather and the bank, 
praying an injunction against all further proceedings on the judgment. 
Besides the facts on his behalf already stated, the plaintiff sets forth in 
the bill that as much of the money raised by the sale of Waugh’s prop- 
erty as would satisfy this debt ought to have been applied to it; but that 
the bank had caused the same to be misapplied to executions on junior 
judgments, so as unlawfully and unjustly to leave the before mentioned 
balance apparently due thereon. The plaintiff further sets forth that 
Brown was and still is indebted to Waugh in a larger sum than the bal- 
ance on the judgment, and that before his sale to Prather he had agreed 
with Waugh to pay on this judgment the amount of his debt to him. On 
the bill the injunction was granted as to the whole debt as prayed for. 

The answers deny any misapplication of the money raised on the exe- 
cutions, and they state that in truth the sum, which was a very large one, 
was applied under the directions of an eminent attorney who represented 
the present plaintiff on that occasion, as well as others of the sureties for 
the several debts. The defendant Prather also denies that Brown was, 
to his knowledge or belief, indebted to Waugh, or under any engagement 
or legal obligation to pay anything upon the debt in question, except as 
one of the sureties therefor. 

Upon the reading of the bill and answers and the motion of the de- 
fendants on the circuit, his Honor dismissed the injunction in toto, but 
allowed the plaintiff an appeal. 


J. T. Morehead for plaintiff. 
Tredell for defendant. 


(34) Rvrrm, C. J. Although copies of the records of the judg- 

ments at law and the executions are not before us, yet it must be 
understood from the pleadings that, at the time Prather purchased from 
Brown, the house and lot were subject to the lien of a fiert facias for 
this debt, and that the lien has been kept up ever since; for a fieri. facias 
binds from its teste against a purchaser from the debtor, and an alias 
and pluries preserve the lien by relation to the teste of the first writ. 
Gilkey v. Dickerson, 9 N. C., 341; Brassfield v. Whitaker, 11 N. C., 309. 
Very clearly, then, the house and lot are liable at law to be sold on this 
process; and, indeed, the sole object of the defendant Prather in taking 
an assignment of the debt from the bank was, by his power over it, to pre- 
vent the law having its course. The question, then, is whether there be 
any equity on his side to entitle him thus to deal with the process; and 
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we own that we see none. At-law the property is subject in the hands of 
Prather precisely as it would be in those of Brown. That is simply the 
nature and legal effect of the lien of an execution. It takes no notice of 
the debtor’s alienation, but considers the thing as still belonging to him; 
and, consequently, it does not recognize any rights of the purchaser, as 
such, in the property. Therefore the defendant Prather cannot allege 
that, when he bought, he had no knowledge that the execution was out or 
might be taken out of a teste elder than his purchase, although upon 
inquiry from the sheriff himself he received information which caused 
him to believe that in fact there was no execution; for every one is bound ~ 
to take notice of a lien created by the law itself, and, above all, of that 
arising from a judgment and execution. This defendant, then, cannot 
claim the equity which, in many other cases, is held to belong to a pur- 
chaser without notice. That doctrine applies as a bar only to relief 
which is sought in respect of an equitable right asserted by the 

plaintiff. But with respect to the lien of executions the whole is ( 35 ) 
a matter of strict legal right, without any regard to the actual 

state of a person’s knowledge. If, instead of buying from Brown, and 
taking an indemnity from the sheriff, the defendant Prather had suffered 
the house to be sold under the executions in the sheriff’s hands against 
Brown alone, then he would have obtained a good title, although those 
executions might have been junior to this one of the bank. Bell v. Hill, 
2 N. C., 72; Ricks v. Blount, 15 N. C., 128; Jones v. Judkins, 20 N. C., 
591. But, taking the course he did, the defendant cannot, as against the 
plaintiff, avail himself of the representation made to him by the sheriff, 
or of the application that was made of the price he paid. He was simply 
a purchaser from the debtor of property over which a fiert facias was 
then and still is impending; and it must be regarded here, as at law, as 
his folly or misfortune thus to have purchased. Prather therefore 
stands, in relation to the other parties and in reference to the lien of the 
executions, precisely in the shoes of Brown. Now, clearly, the relation 
between Brown and the plaintiff was that of perfect equality; and that 
of the creditor towards both of them was that of equal benevolence. If 
Brown had continued to be the owner of the house, he would not only be 
bound to pay half the debt as surety, but, having no other property but 
the house, he would not be allowed, by collusion with the creditor, to 
acquire the control of the process and use it so as to exonerate the house 
from the lien of the execution, and thereby throw the whole of the debt 
on the cosurety, as a total loss. The creditor, it is true, may raise the 
debt from one of the sureties, as a legal right. So he may in equity, for 
any sufficient reason growing out of his own interests. But he has no 
just right capriciously to deal with one of the sureties so as to enable him 
to rid himself of the debt and make the other pay all; and equity will not 
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( 36) sustain such dealing. It has been commonly said that the equity 

between these parties arises out of a right of sureties to be sub- 
rogated to the rights and remedies of the creditor against the prin- 
cipal and cosureties. This, of course, is equal in each of the sureties; 
and hence, if one of two sureties pay half the debt, the creditor is a 
trustee of the security to that extent for him. But when the other shall 
pay the other half, the creditor is in like manner a trustee for him. Thus 
the sureties are brought to an equality. But if one of the sureties pay 
the whole debt, the creditor thereby becomes a trustee of the entire 
security for him; yet it is subject, necessarily, to this provision, that the 
other surety may still place himself upon an equality with the first by 
paying his half; and upon doing so, it would be contrary to the duty of 
the creditor to require him to pay more and disturb the equality then 
existing between them. It can make no difference in the principle, 
whether the surety who pays all the debt in the first instance take an 
assignment to a trustee for himself or leave it with the creditor, as above 
supposed, for the assignee merely stands as the creditor did, and subject 
to all the equities that existed against the creditor. But resort need not 
be had to the refined equity of substitution in order to do justice between 
sureties; for the doctrine of contribution between sureties is so well 
settled as a substantive principle of equity as to suffice to bring about the 
same end. Then, suppose a surety to have paid the debt and to have 
taken an assignment to one to his use: it is clear that he ought not to 
raise the whole sum from another surety; for, although he might at law 
do so on an execution, equity will restrain him at once, because he is 
liable to contribution in equity, and, to avoid cireuity, the court will pre- 
vent him from raising more than the half in the first instance. Suppose 
this plaintiff had taken an assignment from the bank, with the view of 
celling the house which Prather bought from Brown, for the whole debt. 

Although that could be done at law, Prather’s equity, as represent- 
( 37 ) ing Brown and as a purchaser, would have been very clear to re- 

strain the other party to the one half which ought justly to be 
raised out of that property. On the other hand, there is the same equity 
against Prather, that he should not levy the whole debt from Dobson, but 
that he should contribute the half for which the house might be sold. 
The Court holds, therefore, that the injunction in this case was proper 
as to one-half the debt, interest, and costs, and that to that extent it was 
erroneous to dissolve it. 

But the Court likewise holds that, as to all but the one-half, the in- 
junction ought to have been dissolved. The grounds on which relief is 
sought as to the other half are completely answered. As to the applica- 
tion of the money arising from Waugh’s property, the question was one 
properly for the court of law, and the plaintiff ought to have sought his 
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redress there. But without recurring to that, the plaintiff has made no 
case on the point, for he does not specify the various executions and 
point out the misapplication of which he complains, and he only alleges 
in general terms that the money was improperly applied to younger exe- 
cutions. That is denied by the defendants in general terms also, and, 
besides, they say that the proceeds of the sale were distributed among 
the executions under the direction of an attorney who represented the 
plaintiff as well as the sureties for the other debts. 

In like manner the other ground fails the plaintiff upon the facts. The 
defendants deny, as far as they can, that Brown had engaged with Waugh 
to pay this debt, or that he was indebted to Waugh at all. We need not, 
therefore, now inquire what the equity would be between the plaintiff and 
Prather had there been such indebtedness or engagement on the part of 
Brown, unknown to Prather. Leaving that point, if there be anything 
in it, for the hearing, if the plaintiff should think it worth his while to 
proceed to proof on it, it is sufficient at present to say that the facts are 
denied in the answers, as far as the defendants know or believe; 
and therefore the decree must be upon the supposition that those ( 38 ) 
facts do not exist. 

The decree must be reversed, with costs in this Court; and the motion 
of the defendants for a dissolution of the injunction allowed as to one- 
half the sum due on the judgment; and as to the other half, the injune- 
tion must be continued to the hearing. 

Per CurtaM. Decree accordingly. 








JOHN BLACKWELL v. DAVID OVERBY er at. 


1. A deed absolute on its face, may be shown to have been intended merely 
as a security, though not by parol evidence, by itself, that it was meant 
by the parties to be a mortgage; but, it must be by clear and cogent evi- 
dence, as by proof dehors of facts and circumstances which to the appre- 
hension of men versed in business and judicial minds are in compatible 
with the idea of a purchase and leave no fair doubt that a security only 
was intended. 

2. Thus where A. made a conveyance to B. and C., absolute on its face, for 
his interest in a gold mine, for the consideration of $40, when it was 
shown to be worth $400; when A., at the time, was in great distress for 
money; when the alleged price was not paid at the preparation or execu- 
tion of the deed, or any security given for it; when upon the interest 
being afterwards sold by B. and C. for $400, they retained $40 and paid 
A. $60 more out of the amount received on the sale; when A. asserted, 
in the presence of B. and C., that he had made the conveyance in trust, 
and they did not deny it; when A., after the conveyance, continued in 
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possession of the mine, taking the profits as he had done before. Held, 
that upon these circumstances the conveyance must be deemed and taken 
by the court as intended for a security only, and that A. is entitled to 
the same relief as if it had so appeared on the face of the instrument. 


Cause removed from the Court of Equity of Granvitix, at Spring 
Term, 1849. 
(39) On 19 June, 1843, the defendant David Overby granted to the 
plaintiff and John Lewis, for the term of twenty years, a lease of 
a gold mine, rendering as rent one-tenth of the gold, with a stipulation, 
among others, that within two years Lewis might, if he chose, take the 
mine and 40 acres of land adjoining it, in fee, at the price of $1,600, 
whereof Overby should retain $1,200 for himself and pay $400 to the 
plaintiff. In a few months afterwards Lewis and the plaintiff began to 
operate the mine separately, each one for himself. The plaintiff, being 
quite a poor man, was unable to procure any laborers besides himself, 
and could do but little. After some time, however, it was agreed between 
him and the defendants, David Overby and John Overby, that the two 
latter should, each, furnish a slave to work under the plaintiff, and that 
the three should divide the net gains equally; and under that agreement 
the plaintiff collected ore to some small value, perhaps about $100. Soon 
afterwards the plaintiff was pressed for the payment of about $40, for 
which executions were in the hands of a constable; and he applied to the 
defendant David for it, who agreed to let him have that sum, and did so 
in May, 1844. The bill alleges that the sum thus advanced to the plain- 
tiff was a loan, and that it was agreed between him and the defendant 
David that the plaintiff should, as a security therefor, assign his interest 
in the mine, which was all the property he had. An instrument was then 
drawn up by an acquaintance of the parties, and executed by the plaintiff 
in the following words: “This instrument is the witness of an agree- 
ment or bargain made this....day of May, 1844, between John Black- 
well of one part and John S. Overby and David Overby: of the other 
part, the conditions of which are as follows, to wit: The said John 
Blackwell, in consideration of the sum of $40 to him in hand paid by the 
said, etc., doth bargain, sell, and convey unto the said John S. 
(40) and David and their assigns all his rights and interest, legal and 
equitable, in and to a certain gold mine and parcel of land, situ- 
ate, ete., which was conveyed by the said David to the said Blackwell and 
John Lewis by lease for the term of twenty years, upon the conditions in 
said lease specified. The said John Blackwell doth hereby, for himself, 
his heirs and assigns, forever release, bargain, sell and convey to the said 
John S. Overby and David Overby, their heirs and assigns forever, all 
his interest and title in said lease to said gold mine, with all the privi- 
leges to him jointly with John Lewis conveyed by David Overby; also 
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including his right and interest in and to the sum of $40 conditionally to 
him the said Blackwell by David Overby to be paid, should Lewis make 
the contemplated purchase of Overby within two years. In testimony 
whereof the said Blackwell hath hereunto set his hand and seal,” ete. 

The bill states that the plaintiff was an illiterate person, able to read 
very little, and that he had implicit confidence in the integrity. and 
friendship of the defendants, and was assured by them that the instru- 
ment was only a security for the plaintiff’s debt, and that he should have 
whatever might remain of the proceeds of the property when it should 
be sold, after paying the said debt; and that upon the faith thereof the 
plaintiff executed the deed or agreement without reading it or under- 
standing it. 

The bill further states that, after executing the instrument, the plain- 
tiff continued in possession of the mine, and worked the same with the 
two negroes of the defendants and himself upon their joint account, as 
he had done before; that he put the ore then raised with that which he 
had raised before the execution of the deed; and that he so continued to 
do until the defendant David made a contract with Lewis to sell him the 
interest in the lease, formerly belonging to the plaintiff, at the price of 
$400, whereof $100 was paid down and $300 secured by a bond 
payable some few months afterwards; that then the defendant ( 41 ) 
John S. Overby made an indorsement on the deed in the following 
words: “1844,24 May. I assign the whole of my interest in the within 
conveyance to David Overby,” and the defendant David then granted the 
term to Lewis at the price above mentioned. Of the $100 received from 
Lewis, the defendants paid the plaintiff, immediately, the sum of $60, 
thus reserving $40, as the bill alleges, in satisfaction of the sum bor- 
rowed by the plaintiff from David Overby. Afterwards the parties had 
the ore, to the value of about $200, ground and the gold extracted; and, 
after paying the rent to David and the expenses of grinding the ore, they 
divided the net proceeds equally, each share being nearly $40. The de-. 
fendant David subsequently collected the residue of the purchase money, 
and refused to pay any part of it to the plaintiff, claiming the whole as 
his own absolutely, under the instrument executed by the plaintiff. The 
bill then charges that if such be the nature of that instrument, the plain- 
tiff was induced by the defendants to execute it under a total mistake on 
that point, for they gave him explicitly to understand and believe that 
it was but a security for the debt he then contracted, and all parties so 
treated it afterwards, until the refusal of the defendant David to pay to 
the plaintiff the residue of the purchase money given by Lewis. The 
prayer is that the deed may be declared to be but a security for the 
plaintiff's debt to the defendants, and the defendant David may be de- 
creed to come to an account with the palintiff for the sum for which he 
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sold the lease to Lewis, and pay him what may be found due him on that 
account. 

The defendants put in a joint answer, and deny that at the time of the 
assignment the plaintiff was indebted to David Overby in the sum of 
#40, or any other sum, except $5, which, they say, is still due. They 

deny that the assignment was intended as a security for $40, or 
( 42) any other sum, or that it was understood that the plaintiff's in- 

terest was to be sold and the proceeds applied to the satisfac- 
tion of any debt of the plaintiff and the surplus paid to him; or that the 
plaintiff was assured by either of the defendants that the deed was 
merely a security for any sum of money; or that the plaintiff was igno- 
rant of the contents and legal effect of the deed. On the contrary, the 
defendants say that the plaintiff had before frequently offered to sell 
them his interest in the lease, and that the contract between them was 
for the absolute sale and purchase of his interest; that the reason which 
induced the plaintiff to sell his interest was that he was obliged to raise 
money to meet several executions that were then pressing on him to the 
amount of about $40; that after they bargained, they applied to one 
Willie to draw the deed, and that he did so in the presence of the plain; 
tiff and the defendants, and in pursuance of instructions received from 
them jointly, and then read it to them, and inquired whether it was in 
accordance with the agreement, and they all replied that they were sat- 
isfied with it; and that, in fact, the deed was intended and understood to 
be an absolute sale and assignment of the plaintiff’s interest for the con- 
sideration therein expressed ; and that the said price was applied at the 
request and by the direction of the plaintiff.in discharge of the said 
claims and executions. 

The answer further states that, at the time of the contract, the defend- 
ants did not suppose the plaintiff’s interest was of much value, or that 
it could be resold for much more than the defendants gave for it, and 
that Lewis was induced to give the price he did from peculiar cireum- 
stances, which were: that the plaintiff continued, after the assignment, 
to mine with the defendant, as he had done before, and that his opera- 
tions interfered with those of Lewis to such an inconvenient extent that 
Lewis determined at once to purchase the interest formerly owned by 

the plaintiff, and thus put an end to the annoyance and collisions 
(43) to which he was then subject; and he was thereby induced to 

make the purchase at $400. The answer further states that the 
defendant David put into the hands of the defendant John 8S. the $100 
received in cash from Lewis, with directions to give it to the plaintiff; 
and the defendant John S. states that, by the direction of the plaintiff, 
he applied thereof the sum of $40 to the satisfaction of a certain claim 
which he held against the plaintiff for collection, as a constable; and 
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that he paid the balance thereof to the plaintiff. The defendant David 
states that he sent the $100 to the plaintiff simply as an act of kindness, 
and not because he was under any obligation so to do; and that his rea- 
sons for it were that the plaintiff first discovered there was gold on the 
land and informed him of it, and that he had got a larger price for the 
interest than he had expected. 

The material evidence is that the plaintiff is illiterate and has little or 
no knowledge of the nature of conveyances, though with a natural ca- 
pacity, probably equal to that of the defendants; that in the Spring of 
1844 a constable, named Hart, had executions against the plaintiff for 
about $35, which he was unable to pay, unless out of his interest in the 
mine; that Hart advised him, instead of having that levied on and sold 
under execution, to endeavor to borrow the money by making a deed of 
trust for his interest, and that soon afterwards Hart saw the plaintiff 
and the defendant David together, at Granville Court, the first week in 
May, and the plaintiff mentioned that he had taken his advice and made 
a deed of trust to the defendant David, who had agreed to pay the debt 
for him and was ready to do so; and that he, the said defendant, assented 
thereto, as the witness understood, and accordingly paid the executions 
for the plaintiff. 

Another witness, Clark, states that he had a note of the plaintiff on 
which near $40 was due, and that he gave it to Johns S. Overby, 
as a constable, for collection ; that some time afterwards, and after ( 44 ) 
the sale to Lewis, the defendant John S. paid the witness the debt, 
and both of the defendants told him that they (or we) had sold Black- 
well’s interest in the gold mine to Lewis for $400, and that Lewis had 
paid $100, out of which the debt to the witness was paid by Blackwell’s 
directions; and that the defendant David said to the witness: “If it had 
not been for me you would not have got your money.” 

Willie states that at May court one of the Overbys applied to him to 
write a deed conveying to the two Overbys from Blackwell his interest 
and title in and to the land and gold mine, and stated to the witness the 
terms of the contract, which were as expressed in the deed; and that he 
drew the deed, and read it to the two Overbys, and also to Blackwell, he 
thinks; and asked them if they were satisfied, to which Overby said it 
was just what he wished, and Blackwell made no objection. The witness 
went away before the deed was executed. 

The deed is not dated of any particular day in May, and is attested 
by two other persons, neither of whom was examined, 


MacRae and T. B. Venable for plaintiff. 
Gilliam and Lanier for defendants. 
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Rurrm, C. J. Although the form of the instrument is very strong 
evidence that an absolute deed was intended as a conveyance upon a 
purchase, especially when supported by an answer, yet it has been often 
held not to be conclusive. It cannot, indeed, be met by parol evidence, 
merely, of an agreement at the time for a mortgage. Nor can it be re- 
pelled by any evidence which is not clear and cogent. But proof dehors 
of facts and circumstances which, to the apprehension of men versed in 
business and judicial minds, are incompatible with the idea of a pur- 

chase and leave no fair doubt that a security only was intended, 
( 45 ) has been deemed sufficient to let in the apparent vendor to redeem. 

The leading case in our courts is Streator v. Jones, 10 N. C., 423. 
The questions of evidence and equity were there much discussed, and it 
was ruled that the distresses of the maker of the deed, proposals for a 
Joan, great disparity between the sum paid and the value of the estate, 
the possession continuing afterwards as before, an accounting between 
the parties as if the vendee were still a creditor, and the vendor had 
still an interest in the property, and the like, were facts constituting » 
body of evidence as to the real purpose of the deed, stronger than the 
form of the instrument and the oath of an interested person. The case 
was followed by Kimbrough v. Smith, 17 N. C., 558; Hauser v. Lash, 
22 N. C., 212; Howlet v. Thompson, 36 N. C., 369; and several others to 
the same effect. For, although deeds must be presumed to speak the 
truth, yet we know that, in reality, instruments intended to be but se- 
curities are sometimes put into the form of absolute conveyances, from 
the ignorance of the writer, the mistake of the parties, great confidence 
on one side and undue advantage taken on the other of the necessities of 
a distressed and dependent man. Therefore, in such cases, courts must 
consider the circumstances, in the hope of discovering the true character 
of the transaction; and such circumstances as those enumerated have 
been held to amount to clear and cogent proof—which is necessary— 
either that the agreement was for security only or that the bargain was 
a hard and unconscientious one, and relief given accordingly. 

The case has every material ingredient on which the equity was sus- 
tained in those cited, and others equally strong. The first—always 
deemed the most material—is a gross inadequacy of the money paid, 4s 
a price, being just one-tenth of the value. Ten times the price was got 

for the mine almost immediately after the deed; and therefore 
( 46 ) the value at the time may properly be thus estimated. It is true, 

the answer says that the sale to Lewis was for much more than 
the parties expected and more than the value. But as the case stands, 
that account cannot be credited. The defendants have not examined 
Lewis in support of their answer, as to his motives for buying, nor 
proved by him or any one that the value was less than the price he gave. 
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Indeed, the original lease fixed on the very sum which Lewis did give as 
that he should give in case he chose to buy within two years; and the 
operations of the plaintiff, after the deed, were no greater annoyance to 
Lewis than they had been before. Consequently, the price given by 
Lewis must be taken as the value; and it seems impossible that a man 
in his senses and with a free will could agree to sell out and out, for $40, 
property for the sale of which he had contracted conditionally at $400, 
and which in three weeks was finally sold at that price to the person 
who had before contracted for it. It is further admitted in the answer 
that the plaintiff was in great distress for a small sum of money. The 
defendants say that, for that reason, he had often offered to make a sale 
to them. But there is no proof of that assertion; and there is evidence 
that he wished to borrow the money upon the security of this property. 
There is, indeed, no direct evidence of the negotiation between the plain- 
tiff and the defendants, which was to themselves, and does not seem, in 
its particulars, to have been communicated to any person. It is true 
that Willie says Overby stated to him the terms of the contract. But he 
does not give them to us further than merely saying they “were expressed 
in the deed,” which is certainly very unsatisfactory and amounts only to 
this, that he wrote the deed according to his understanding of the terms. 
He should have given us the words of the parties, so that the court could 
see whether the instrument conformed to the contract or whether 

the true nature of the contract, in respect to the important point ( 47 ) 
how investigated, was at all explained or understood by the wit- 

ness. The defendants asked him no questions on that point, but leave the 
case upon the vague terms used by that witness. The truth, probably, is 
that the witness, as a neighbor and not as an adviser, was asked to write 
a deed for the parties, and that he did not think of inquiring whether it 
was founded on an agreement for a sale, or for a security, nor did they 
think of giving information. The understanding of the matter by the 
witness, separate from the facts on which it was founded, is entitled to 
very little weight, as the instrument itself shows that he had but a slender 
capacity for the task he undertook, beyond mere writing legibly. The 
testimony of the writer of the deed, therefore, leaves the case much as it 
would be without it, and upon the paper by itself. Then, it is clear that 
the price or alleged price was not paid at the preparation or the execu- 
tion of the deed, nor any security given for it. The defendants have 
given no evidence of it, and have not thought proper to examine either 
of the subscribing witnesses. On the contrary, it is proved that David 
Overby paid it afterwards to the constable in discharge of the execu- 
tions against Blackwell and in his presence; the latter saying at the time 
that he made Overby a deed of trust for the mine, and the other not dis- 
puting it. There is also something singular in the fact that the deed is 
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made to John S. Overby as well as to David, inasmuch as he does not ap- 
pear to have paid any part of the $40 mentioned as the consideration, 
and he assigned his share to David without value, as far as is expressed 
in the assignment or shown by proof, and he got no part of the price 
paid by Lewis, excepting that he retained out of the money received from 
Lewis enough to satisfy a debt in his hands, as constable, for collection. 

It is, under such circumstances, much more than simply a con- 
( 48 ) jecture that he became a party to the deed merely to obtain a se- 

curity by way of indemnity from loss for indulging the plaintiff 
on Clark’s debt, and, therefore, when he got payment of that debt, he 
gave up all claim under the deed, and assigned his naked legal title to 
David, in order that he might make a clear conveyance to Lewis. This 
is fortified by the fact that, upon the execution of the deed by the plain- 
tiff, John S. Overby did not discharge nor take on himself the plaintiff's 
debt to Clark ; but he waited until the sale of the mine to Lewis, and paid 
the debt out of the price—both of the defendants saying that they had 
sold Blackwell’s interest to Lewis. It would seem, then, almost certain 
that John S. Overby was not a purchaser in this transaction; and it fol- 
lows that the other defendant also was not one. 

The circumstances hitherto adverted to receive great additional force 
from the indisputable facts that, after the deed, the plaintiff continued 
in possession, taking the profits, as he had done before, and that upon 
the sale to Lewis the defendants accounted to him for the money re- 
ceived. The possession, it is true, was but for a short period; but it con- 
tinued up to the sale to Lewis, and that alone was the reason for its ter- 
mination. But the continuing in possession at all of a gold mine, after 
the deed, without a new contract, creates a strong presumption that the 
sale was not absolute. If it had been, the vendor could not have thought 
of working the mine afterwards; but he would have been stopped in- 
stantly, just as the plaintiff and the defendants all did, as soon as a real 
sale was made to Lewis. The other fact, that the defendants paid the 
plaintiff the money received from Lewis upon the sale, puts the matter 
beyond doubt, if any remained. Unexplained, that act, concurring in 
tendency with the other circumstances, completes the evidence, so as to 
make it irresistible. The defendants felt the force of it, and, when they 

could not deny, endeavor to avoid it by saying that it was a gra- 
(49) tuity. But there is not the slightest proof in support of the aver- 

ment. They do not show that they accompanied the payment with 
any declaration of the kind, so as to afford some presumption that the 
plaintiff received the money on those terms. The payment, therefore, 
must naturally be taken to have been made on an acknowledged right of 
the plaintiff to the money—agreeing with the defendant’s declaration to 
the witness, that the money was got for the plaintiff’s interest in the 


46 














XUM- 


N. C.]} JUNE TERM, 1849. 





POWELL v. POWELL. 





mine. And, upon the whole, the case seems a strong one for holding, 
upon presumptions arising from undoubted facts, that the deed was un- 
duly obtained in this form, and declaring that it was intended as a se- 
curity only. Confirming the sale, as he does, the plaintiff is entitled to 
the proceeds, deducting what he may owe the defendants or either of 
them on prior debts or for advances for him after the deed; and it must 
be referred to make the usual inquiries on those points. 
Per Curt. Decree accordingly. 


Cited: Moore v. Ivey, 48 N. C., 197; Colvard v. Waugh, 56 N. C., 
337; Porter v. White, 128 N. C., 44, 45. 








( 50) 
THOMAS B. POWELL er at. v. MILDRED A. T. POWELL. 


1. A. devised and bequeathed as follows: “It is my will and desire that my 
executors hereafter named dispose of such of my property, at public or 
private sale, real and personal, for the purpose of raising money sufficient 
to pay my debts.” Held, that by this clause the land is made a primary 
fund, at the discretion of the executors, for the payment of debts; that 
the price of the land because personalty as soon as it was sold, and, being 
a primary fund for the payment of debts, the personal estate is not liable 
to make good to the real estate the amount that has been so applied, and 
if any part of the price of the land is undisposed of, that is now a part 
of the personal estate. 

2. The testator then directs that his property, remaining after payment of his 
debts, should be kept together for the maintenance of his wife and un- 
married children, and also for the education of his unmarried children. 
The widow made advances out of her own funds for the maintenance and 
education of her younger children: Held, that she was entitled to be 
reimbursed out of the general fund. 

3. The testator also directs the balance of the property, as above mentioned, 
to be divided as follows, towit: one share to each of his children (except 
two sufficiently provided for in his lifetime) as they should respectively 
come of age or marry. Rosa, one of the children, died under age and 
unmarried. Held, that this share must remain with the common fund 
until such time as she would, if living, having arrived at full age, when 
it may be called for by her personal representatives, and held subject to 

‘ the rights of her distributees. 


Cause removed from the Court of Equity of Waxe, at Spring Term, 
1849. 

The parties are the devisees and legatees of Jesse Powell, deceased. 
Two of the defendants are also executors. The bill is filed to obtain a 
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construction of the will; and the plaintiffs pray for an account and to 
have their shares allotted. Rosa Powell, one of the testator’s children, 

died under age, and would not now be of age if living. There 
(51) were nine children, including Rosa. The widow, Mrs. Mildred 

Powell, is entitled to a child’s share of the personalty. Two of 
the children are fully advanced; so that the partition will make eight 
shares, excluding the two children who have been advanced, and includ- 
ing Rosa. 

The following is a copy of the will of Jesse Powell: 

“T, Jesse Powell, of the county of Wake and State of North Carolina, 
do make and publish as my last will and testament as follows, viz. : 

“ist. It is my will and desire that my executors, hereafter named, dis- 
pose of such of my property at public or private sale, real or personal, 
as they may think best for the interest of my estate, for the purpose of 
raising money sufficient to pay my debts. 

“2d. I give unto my son John D. Powell two negro men, by name 
Alfred and Moses, valued at $800 each; a woman, by name Ravhel, and 
her two children, by name Ellen and Sidney, valued at $1,200, and their 
increase from the time I put them in his possession, to him and his heirs 
forever. Also other property to the amount of $507. All of which will 
fully appear by reference to my guardian book. All of which said prop- 
erty hereby given has by him been received and in his possession. 

“3. I give unto my daughter Rebecca A. Hilliard one negro man, by 
name Henry, valued at $800; one girl, by name Ellen, valued at $600; 
a woman, by name Cloe, and her three children, by name Lipsia, Ailsey, 
end Jane, valued at $1,459, and their increase from the time of their 
delivery to my said daughter Rebecca. Also other property to the 
amount of $255. All of which will fully appear by reference to my 
guardian book, which will show the amount. All of which said property 
hereby given has’ been put in her possession, I give to her, and her heirs 
forever. 

“4th. After the payment of my debts as aforesaid, whatever of my 

estate may remain, either real or personal, except the property 
( 52) already advanced to my son John and daughter Rebecca, I wish 

kept together and managed by my executors, as they may think 
best for the maintenance of my wife and unmarried children. I also 
wish my wife and children who are under age or unmarried should live 
together and be supported out of the property, and at the discretion of 
my executors, and my children to be educated out of the proceeds of the 
estate in hand, with an education at least equal to those that I have 
already educated, without an extra charge. 

“5th. My wish is, when one of my children marries or arrives to law- 
ful age, that my personal estate be divided into one share more than 
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there are children, who have not received their portion of my estate, by 
five discreet persons to be appointed for that purpose by the county 
court, any three of which to act the same as if all five were present; and 
my wife to take her first choice of lots and then one share to be divided 
out and given to him or her for whom divided ; the remainder to be kept 
together until another arrives at age or marries, and the same proceed- 
ings to be had in every case, as they respectively arrive at age or marry. 
I further wish my wife to have her share out of my estate at any time 
she may see proper to desire it. 

“6th. In case my wife should think proper to marry, I desire that 
she be allowed one-third of my real estate, if not previously sold by my 
executors, during her life, and the balance of my estate of every deserip- 
tion (the land excepted) then on hand to be divided between her and all 
of my children who have not been provided for. Also after her mar- 
riage, for my children to remain with her, and their respective portions 
of my estate also, or otherwise to be removed into the hands of a guard- 
ian, as my executors may see proper and most advisable for the interest 
of my children. 

“7th. At the death of my wife, should any land remain unsold, I de- 
sire that my executors should expose it at public sale, giving one 
or two years credit, with interest from the date of sale, and the ( 53 ) 
proceeds arising therefrom to be equally divided between all my 
children, or their lawful representatives. Also, every species of prop- 
erty, except the negroes, which may remain belonging to my estate, not 
before disposed of, I desire to be sold, and an equal division of the pro- 
ceeds thereof to be equally made between all of my children aforesaid, 
or their lawful representatives. 

“8th. Now, I wish this my last will to be understood that on a final 
division of my estate of every denomination whatever, my children be 
made equal heirs, share and share alike; and as John and Rebecca have 
had about $60 each advanced to them, that is not before mentioned in 
this will, I wish each of my younger children to have $60 allowed to 
them extra, in the price of a horse, valued to them as in money; and if 
I should advance any of my children any property or money after the 
date of this will, I shall charge it to them in my guardian book, which 
I wish them to be charged with on a settlement of my estate. 

“9th. I nominate and appoint my wife, Mildred A. T. Powell, execu- 
trix, and my son John D. Powell, and my friend John Ligon, executors 
to this my last will and testament, revoking all former wills by me made. 

“Tn witness whereof, I the said Jesse Powell, have hereunto set my 
hand and seal, this 12 February, 1842. All corrections made before as- 


signed.” 


4—41 49 











IN THE SUPREME COURT. [41 





POWELL v. POWELL. 





The executors have sold the land and applied the proceeds of the sale 
to the payment of the debts. The fund on hand consists mostly of 
negroes. The executor John D. Powell alleges in his answer that the 
debts are not yet all paid, and remain a charge upon the estate. Mrs. 
Powell, who is also an executrix, alleges that she is in advance out of her 

own funds for the maintenance and education of the younger 
( 54) children, after applying the profits of the unsold part of the 

estate to those purposes, with the exception of a large amount 
received for the hire of negroes, which has been applied to pay the debts 
of the testator. 

The negroes have been divided, by an order of the court below, into 
eight shares, and such of the children as are married or of age have had 
their shares allotted. The shares of the widow and the children who are 
unmarried and under age remain in common. No exceptions are filed 
to the report of the commissioners who made the division. 


G. W. Haywood for plaintiffs. 
W. H. Haywood for defendants. 


Psarson, J. We think it clear that the will makes the land a primary 
fund for the payment of debts, at the discretion of the executors, which 
has been properly exercised by selling the land to save the negroes. The 
price of the land became personalty as soon as it was sold, and being a 
primary fund for the payment of debts, it follows, of course, that the 
personal estate is not liable to make good to the real estate the amount 
that has been so applied, and if any part of the price of the land is 
undisposed of, that is now a part of the personal estate. This is the 
principal question. 

We think the shares of Rosa ought to remain with the common fund 
until such time as she would, if living, have arrived at full age, when it 
may be called for by her personal representative and held subject to the 
rights of her distributees. 

The fund in the hands of the executors is liable for the unsatisfied 
debts of the testator, and is also liable to reimburse Mrs. Mildred Powell 
for the amount she is in advance for the maintenance and education of 

the younger children, over and above the profits received by her 
(55) and applied to that purpose, to the extent, if necessary, of the 

negro hire which has been applied to the payment of debts; for 
the negro hire formed a part of the profits applicable to the purposes of 
maintenance and education, and its application to the payment of debts 
increases the fund now on hand. 

The report of the commissioners will be confirmed, and a decree for 
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the plaintiffs to receive the shares allotted to them, subject to contribu- 
tion for the liabilities above stated. The costs will be paid out of the 


fund in the hands of the executors. 
Pr Curt. Decree accordingly. 


Cited: Conly v. Kincaid, 60 N. O., 595. 








ELI MURRAY er at, v. WILLIAM OLIVER er at. 


Adding a codicil to a will is a repudiation, and the codicil brings the will to 
it and makes it a will from the date of the codicil. 


Cause removed from the Court of Equity of Caswztt, at Fall Term, 
1848. 

On 30 January, 1827, Stephen Oliver made his will, in which the 
residuary clause is as follows: “If there should be any remaining, after 
paying the moneys that I am security for him for, as for the balance of 
my estate, my desire is that it shall be equally divided among the whole 
of my children during their natural lives. But my will is that if either 
of them die without a lawful heir, the whole of the property loaned them 
by me be returned for an equal division among the rest of the children.” 
By a codicil written on the same sheet of paper, and dated 28 
May, 1828, he says: “My will is that when any of my children ( 56 ) 
shall have children that are lawfully begotten, then and in that 
case the property I have loaned them shall be theirs in fee simple, to dis- 
pose of as they please.” 

The testator died, leaving eight sons, who were his only children, and 
leaving a considerable number of slaves, which formed a part of the 
residue of his estate and were divided among the children. 

In 1847 the testator’s son Robert died without a child, leaving twelve 
slaves, devised under his father’s will. He made a will bequeathing the 
slaves to the defendants, who are two of his brothers. 

The plaintiffs, who are the other children of Stephen Oliver, and the 
representatives of Reuben, a son, who died leaving children, insist that, 
by the will of their father, Robert took but a life estate, and as he died 
without having a child, the slaves, by the limitation over, are to be di- 
vided among the children. 

The defendants insist that Robert had an absolute estate, and claim 
the slaves under his will. 
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Norwood for plaintiffs. 
J. H. Bryan and T. B. Venable for defendants. 


Pzarson, J. Whatever might have been the construction of the resi- 
duary clause, had it stood upon the original publication in -1827, it is put 
beyond doubt by the republication in May, 1828, by the codicil of that 
date. For, by the republication, the will is made to speak and operate 
from that time. The act of 1827, ch. 7, had then gone into effect, and 
gave efficacy to the limitation over. Whatever doubt was once enter- 
tained, it is now unquestionably settled that adding a codicil is a repub- 

lication, and the codicil brings the will to it, and makes it a will 
( 57) from the date of the codicil. Much more must it have that opera- 

tion in putting a benignant sense on the words of the will, so as 
to make its provisions, in reference to personal property, take effect. 

Therefore, it must be declared that upon the death of Robert Oliver 
without having had a child, the slaves allotted to him, and their increase, 
under the will of his father, belonged to his surviving brothers and the 
present representatives of Reuben, who died leaving children. There 
must be a decree for a division accordingly, and for an account of the 
property since the death of Robert. 

Per Curram. Decree accordingly. 








THOMAS R, STEPHENS v. JOHN HARRIS er AL. 


1. Though a voluntary bond is good between the parties, in this Court as well 
as at law, yet in the course of administration it is to be postponed to 
any just debts, though due by simple contract. 

2. Equity regards it as a fraud to give a voluntary security which, by its 
form, gets a preference to a just debt, and, therefore, interposes to pre- 
vent the preference, in whatever way it may become necessary to effect 
that end. So that, if the voluntary obligee receive the money from the 
executor, the real creditor may file his bill to be satisfied out of the 
money, if he cannot otherwise get his debt; and if the creditor has the 
fund in his possession, he may retain it in satisfaction. 


Cause removed from the Court of Equity of Prrson, at Fall Term, 
1848. 

The plaintiff alleges that he is the illegitimate child of Anderson 
Harris, and that his father had lent to the defendant W. J. Hamlett the 
sum of $838.94, and, being disposed to make a provision for him, took 

from the said Hamlett a bond made payable to the plaintiff for 
(58) that sum, and delivered it to his mother, Joan Stephens, for 
his use and benefit. He states that, subsequently, it was by his 
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mother delivered to his father for collection, who lost it, and shortly 
thereafter died; and that John Harris, his father, administered on his 
estate, and took from W. J. Hamlett a bond for the money so lent him in 
his own name, as such administrator, and claims to hold it as assets of 
the estate of Anderson Harris. 

The defendant John Harris denies that he has any knowledge of the 
making of the bond of W. J. Hamlett payable to the plaintiff; and if it 
was made, he denies it was ever delivered to the plaintiff or to any one 
for him. He alleges the facts to be, as he had heard, that Anderson 
Harris was convicted in the Superior Court of Person County for an 
offense for which the court sentenced him to be imprisoned three months 
and pay a fine of $300, and that to evade the payment of the fine, he 
made the loan spoken of to Hamlett, and took the bond payable as stated. 
He further states that at the time the loan was made to Hamlett and the 
bond taken, Anderson was very largely indebted to him for rents of lands 
and money lent him, to an amount much larger than the bond in contro- 
versy, and that, after paying the just debts of the intestate, Anderson, 
there will not be assets to an amount exceeding $175. 


Gilliam for plaintiff. 
E. G. Reade and Norwood for defendants. 


Nasu, J. We are satisfied from the evidence that the bond made by 
W. J. Hamlett to the plaintiff was delivered to his mother for him, and 
was intended to enable Anderson Harris to evade the payment of the 
fine imposed upon him by the court on his conviction, and that it was, 
therefore, fraudulent and void as to the State; but the fine and 
the costs of the prosecution have been paid, and the State is not ( 59 ) 
making any complaint. But, although the debt due the State is 
paid, still, as the bond, or the money secured thereby, was a gift by 
Anderson Harris to the plaintiff, it is void as to the creditors of the 
donor; yet it is binding on Harris, and on the defendants who stand in 
his shoes. The defendant Hamlett is also bound to make it good. At 
the time he gave the second bond to John Harris, the administrator of 
Anderson Harris, he knew the original bond was the property of the 
plaintiff. John Harris, however, in his answer alleges that his son 
Anderson was, at the time of the gift of the Hamlett bond to the plain- 
tiff, largely indebted to him and that those debts are unpaid, and that 
there are not assets sufficient to pay what was due him, over and above 
the Hamlett bond. 

There must be a reference to the master to take an account of the 
assets of Anderson Harris which came to the hands of his administrator, 
John Harris, the amount of the debts due from the estate, and par- 
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ticularly the amount of the debt due from the estate to John Harris, and 
how due. 


Rurrin, C. J. The plaintiff would be entitled to recover from the 
defendant Hamlett upon the single ground of the bond which he gave 
payable to the plaintiff, and the loss of it, as admitted in the answer; 
and, if he had sued him by himself, it is not seen how that defendant 
could have raised any question as to the rights of the creditors of Ander- 
son Harris. But as the two defendants came to an arrangement between 
themselves whereby the fund to which the plaintiff, as obligee in the 
bond, is entitled has been placed in the hands of the defendant Harris, 
and the plaintiff has framed his bill upon the idea of following that 
fund, that defendant must be allowed to assert any claim upon the fund 
in this suit which he might do in a bill by him against the plaintiff if he 

had himself received the money from the obligor, Hamlett. Now, 
( 60 ) although a voluntary bond is good between the parties in this 

Court as well as at law, yet it has been long settled that in the 
course of administration it is to be postponed to any just debts, though 
due by simple contract. Powell v. Jones, 1 Eq. Cas. Abr., 84; Lechmere 
v. Carlisle, 3 Pr. Wms., 211; Cary v. Rooke, For., 153. Equity regards 
it as a fraud to give a voluntary security which by its form gets a pref- 
erence to a just debt, and, therefore, interposes to prevent the preference. 
It follows that it will interpose in whatever way it may become neces- 
sary to effect that end; and, therefore, that if the voluntary obligee 
receive the money from the executor, the real creditor may file his bill 
to be satisfied out of the money, if he cannot otherwise get his debt. The 
same reason applies with equal force to the voluntary assignment of an 
obligation or a debt, as to a debtor’s own voluntary obligation. There- 
fore, the defendant Harris, as a creditor of Anderson Harris, might 
maintain a suit against the present plaintiff for satisfaction out of his 
debtor’s bounty, if it were in the plaintiff’s hands. And it is the neces- 
sary consequence that, having the funds in his own hands, he has the 
right to retain out of it what will pay his demand, if there be no other 
assets. The principle of law involved in the case seems to be simple and 
clear enough ; and the doubt probably is, whether the sum now demanded 
as debts from the son were not advancements to him. That question, 
however, will arise when it is known what debts the son owed the father 
and what assets the latter has as administrator of the son, and how the 
same have been administered; as to all which there must be a reference 
to make the usual inquiries. 

Per Curram. Decree accordingly. 
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( 61 ) 
WILLIAM W. PUGH, Gvuarpran, Ero., v. GEORGE W. MORDECAI. 


The acts of Assembly, Rev. Stat., ch. 54, sec. 23, which authorizes guardians 
who have been appointed in another State to orphans who have removed 
to that State and have guardians here, to demand and receive of the lat- 
ter the estate of the wards, does not apply to testamentary guardians ap- 
pointed in this State. 


Cause removed from the Court of Equity of Enezcomsg, at Spring 
Term, 1849. 

Joseph R. Lloyd died in 1841, leaving a widow and four infant chil- 
dren, to whom, by his will, he gave all his estate, real and personal, 
equally to be divided between them, with a power to his executor to sell 
the real estate and convert it into money for the purpose of division. 
By the will the defendant Mordecai was appointed testamentary guard- 
ian of the four children, “to rear and educate them in the State of North 
Carolina.” The executor administered the estate, and delivered: to the 
defendant, as guardian of the four infants, about thirty slaves and about 
$20,000 in cash, arising chiefly from the sale of land. 

In 1845 the widow removed to Louisana where she had resided before 
her marriage, and married a second time, and has since resided there; 
and during the past year the children were taken by their mother to that 
State to reside with her—the eldest being about 20 and the youngest 
nearly 14 years of age. In November, 1848, a maternal uncle of the 
children was appointed, by a court of Louisiana, dative tutor to them— 
an office, it is said, which is the same there as that of guardian appointed 
by a court in this State; and that the tutor duly entered into bond in the 
sum of $60,000, with sufficient sureties, for the faithful discharge 
of his duties and accounting for the estates of his wards. This (62) 
bill was then filed, stating that the children will be better taken 
care of by their mother than they can be in this State, and also that their 
estates will be more productive in Louisiana than here, because the 
profits of negroes there are greater and the interest of money higher, and 
praying that the defendant may be decreed now to account and deliver 
the slaves and pay the money belonging to the infants to their Louisiana 
guardian. 

The defendant answers that he believes it will be for the advantage of 
his wards to grant the prayer of the bill, and that he admits it may be 
done, if the court deem it lawful, so that he can be protected in deliver- 
ing over the estate. 


B. F. Moore for plaintiff. 
J. H. Bryan for defendant. 
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Rurrin, C. J. We think the object of these parties cannot be legally 
effected, as it seems to us that a testamentary guardian cannot be dis- 
placed in this manner. It need not be questioned that the domicil of an 
infant may generally be changed by the removal of the mother to another 
State and carrying the infant with her, and that, in such a case, the act 
of 1820, Rev. Stat., ch. 54, sec. 23, requires an executor or guardian 
appointed by a court in this State, and having the estate in possession, to 
account with a guardian appointed in the State of the infant’s residence. 
But we think a testamentary guardian is not within the purview and 
meaning of the act. It is true that the terms of the act are broad enough 
to cover the case, as it speaks of guardians generally, and there is no 
express exception therein of testamentary guardians. But it would seem 

that the exception must be implied from the power conferred by 
( 63 ) the law on a father “to dispose of the custody and tuition” of his 

infant child and the management of the estate. After giving such 
a power, and when the father of a child, residing here, appoints a guard- 
ian and thereby confers on him the custody and tuition of the child 
here—expressly directing in the case, indeed, that the child shall be 
reared and educated in this State, by the testamentary guardian—it 
seems impossible to suppose the law could mean to allow any person 
whatever to change the custody, tuition, or domicil of the child, unless 
in the single case where the guardian was wasting the estate or otherwise 
demeaning himself improperly. Suppose the father to direct particular 
investments in stocks, or loans, or lands in the State. It cannot be 
imagined that the Legislature intended to interfere with those special 
provisions and trusts by allowing them to be defeated by any one who 
could manage to get the child into another State and procure a guardian 
to be appointed there for him. It is plain that it was the very object of 
this father to prohibit the removal of his children from this State on 
any pretense; and the probability from the circumstances, is that his 
objection was directed against their present domicil in the particular. 
He thought there was more in what he deemed the proper nature and 
tuition of his children, in the proper place and under a fit person, than 
in the rapid accumulation of their property during the short period of 
their infancy. Indeed, such are always the views of a father who ap- 
points a guardian for his children, instead of leaving the selection to the 
courts from time to time. It seems to us that the act in question did not 
mean, in the least, to impair that privilege of a father—especially 
through the agency of the courts of another State, acting upon infants 
improperly carried within their jurisdictions, in opposition to the will 
and lawful directions of the father. This, we have said, should be im- 

plied from the nature of the case, notwithstanding the general 
( 64) term “guardian” used in the act. But that implication is so for- 
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tified by other provisions in the act as to become almost a necessary 
one. For example, section 5 authorizes the Superior or county courts 
to appoint a guardian to take charge of the estate of an infant whose 
father is alive and resident here. But clearly in such a case, a guard- 
ian appointed abroad would not supersede the one appointed here. 
There must, then, be some limitation on the sense in which the term 
“guardian” must be received in the act; and, as we conceive, this case of 
a guardian appointed by the father furnishes another instance of it. 
The act says the guardian of an orphan “regularly appointed in the State 
where he resides” may call an executor or guardian here to account. But 
whom can our law deem guardian “regularly appointed” in such a case? 
Surely those were not intended who could not, according to our law, be 
appointed by our own courts. Now, the statute confers the power upon 
our courts “to appoint guardians where none have been appointed by the 
father,” and in that case only, unless in the case of an unfaithful guard- 
ian, according to section 18. If, in this case, our courts were to appoint 
a guardian for the children, the appointment would be without authority 
or validity; and it seems contrary to every sound principle of construc- 
tion to allow a general term in a statute so to operate as to make the 
Legislature confer on a foreign jurisdiction an authority which is ex- 
pressly denied to our own tribunals by the same statute, and which ecan- 
not be exercised by either tribunal without impugning powers expressly 
conferred thereby on the father and his nominee exclusively. In such a 
ease the orphan cannot be rightfully taken from the guardian here and 
earried abroad; and therefore our law cannot deem one, there appointed, 
to be a lawfully and regularly appointed guardian. 
Per Curiam. Bill dismissed. 








( 65 ) 
MALCOLM MONROE er at. v. WILLIAM McINTYRE. 


1. In an injunction case, if upon the hearing of the answer the statements 
are such as to leave in the minds of the court a reasonable doubt whether 
the plaintiff's equity is sufficiently answered, the unjunction will not be 
disolved, but will be continued to the hearing. 

2. Where A. upon a good consideration gave to B. a power of attorney to 
prosecute a suit at law in the name of A., but for the benefit of B., B. 
indemnifying A. against all responsibility for the costs, a court of equity 
will enjoin A. from dismissing the suit. 


Appa from an interlocutory order of the Court of Equity of Samp- 
son, at Spring Term, 1849, Caldwell, J. 
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This was an injunction bill filed in May, 1848. The plaintiffs Mal- 
colm Monroe and David B. Melvin, executor of Robert Melvin, allege in 
their bill that one Wiley M. Fort was a constable in the county of Bla- 
den in 1839; that the said Maleolm and Robert were sureties to his offi- 
cial bond; that the defendant William McIntyre placed sundry papers 
in the hands of said Wiley M. Fort, as constable, for collection, 
among which was a note under seal made by one William Reeves and 
Thomas Fort, payable to the said William McIntyre, for the sum of 
$71.64, one day after date, and dated 14 January, 1840; that the said 
note was put into hands of the said Wily Fort on the same day it bears 
date; that, without taking any steps to collect the said note, the said 
Wiley, early in the month of February, 1840, absconded, leaving the said 
note, which was taken possession of by the said Malcolm and Robert; 

and the bill further alleges that the said Malcolm and Robert, 
( 66 ) feeling it their duty to do so, instituted a suit against the said 

William Reeves and Thomas Fort for the recovery of the said 
debt, in the name of the said William McIntyre, and obtained a judg- 
ment, from which judgment an appeal was taken to the county court of 
Bladen; that while the suit was pending in this court the said William 
McIntyre, through his attorney, Thomas L. Hybart, Esquire, who was 
duly authorized to act as such by the said McIntyre, applied to the said 
Maleolm and Robert for payment of his said claim on Reeves and Fort, 
and it was agreed between the said Hybart, as attorney for the said 
McIntyre, and the said Malcolm and Robert, that the latter would pay 
the said McIntyre the amount of his claim upon his transferring to them 
his interest in it, but as there was a suit pending on it, no legal transfer 
could be made without affecting the plaintiff’s right to recover therein ; 
that it was therefore agreed that McIntyre should execute to the said 
Malcolm and Robert a power of attorney to carry on the said suit in the 
name of the said McIntyre, for the use and benefit of the said Malcolm 
and Robert; that the said Malcolm and Robert accordingly gave to the 
said Thomas L. Hybart, as attorney, their promissory note payable to 
the said McIntyre for the amount of the said claim; that the said Hybart 
in return brought and delivered to the said Malcolm and Robert a power 
of attorney signed and sealed by the said McIntyre and witnessed by the 
said Hybart, authorizing the said Maleolm and Robert to prosecute the 
said suit in the name of the said McIntyre, but for the use and benefit 
of the said Malcolm and Robert, and that the said Malcolm and the 
executors of the said Robert, after his death, executed and delivered to 
the said attorney of McIntyre their bond, conditioned to indemnify 
him against all liability for the costs of the said suit. The bill fur- 
ther charges that the said suit was pending for many terms in the 
county court of Bladen, where it was decided in favor of the plaintiff ; 
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that the defendant appealed to the Superior Court, and the cause ( 67 ) 
was removed on affidavit to the Superior Court of Sampson 
County; that at the Spring Term, 1848, of the said court the plaintiffs 
being fully ready for trial, the said McIntyre refused to let the trial pro- 
ceed, and intimated his purpose to dismiss the suit. And the plaintiffs 
allege that they fear the said McIntyre will carry this threat into execu- 
tion, unless prevented by the interposition of this Court. It is further 
stated in the bill that Robert Melvin is dead, and the plaintiff David B. 
Melvin is his sole surviving executor. The bill then prays for an injunc- 
tion and for general relief. : 

The injunction was granted. 

At Fall Term, 1848, of Sampson Court of Equity the defendant Me- 
Intyre filed his answer. The answer admits that the defendant placed 
in the hands of Wiley M. Fort, constable, the note described in the plain- 
tiff’s bill, that the said note has been paid to him, and that he has not 
now, nor has he had since 1841, any claim against Reeves or Fort. It 
avers that the defendant never instituted any suit, nor authorized one 
to be instituted, in Bladen or elsewhere, against the said Reeves and 
Fort. It says that the defendant’s regular attorney and legal adviser 
was Thomas L. Hybart, who had the management of his claims. The 
defendant then states in his answer that if he ever executed the particu- 
lar power of attorney set out in the bill as of date of 7 April, 1841, which 
he by no means admits, but puts the plaintiff to strict proof thereof, then 
the defendant declares that it was not read to him nor read over by him, 
and must have been signed upon the application of Mr. Hybart, with the 
impression on the mind of the defendant that it was some paper con- 
nected with his business necessary to be signed, and in total ignorance 
of its contents; and the defendant avers that it was not delivered 
when signed, nor for four months thereafter, for the defendant ( 68 ) 
has in his possession an application in writing under date of 7 
August, 1841, from Robert Melvin, requesting the defendant to execute 
a power of attorney to the said Melvin and the complainant Malcolm, 
to enable them to sue on the note of William Reeves and Thomas Fort, 
which had been paid and satisfled. The answer further states that in 
1841 the defendant was surprised to learn that a suit was pending in 
Bladen County Court, and another in Bladen Court of Equity against 
William Reeves and Thomas Fort, at the instance of the defendant; that 
the defendant had no knowledge of the institution of these suits until 
informed, as is admitted in the plaintiffs’ bill, that Robert Melvin and 
Malcolm Monroe had taken upon themselves to use his name, without 
his consent, and therefore directed his said attorney to dismiss the suit 
forthwith. The answer further alleges that the debt of Reeves had been 
paid to the defendant by the said Hybart, but how collected and of whom 
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the defendant is totally ignorant, and the defendant has now no claim 
against Reeves; that when the payment was made, not a word was said 
of any purchase of the note or assignment thereon, but the payment was 
made as a payment and discharge of the debt. The defendant then de- 
nies that he ever authorized Hybart to make any contract or agreement 
whatever with Robert Melvin or Malcolm Monroe touching the use of 
his name in any suit against Reeves and Fort, or either of them. The 
defendant then states that he was amazed to find that the suit which he 
ordered Mr. Hybart to dismiss was still pending, having been taken to 
the county of Sampson from the county of Bladen, and he admits he 
authorized Mr. Dobbin, an attorney at law, to dismiss it, and he still in- 
sists upon his right to do so. He avers that the bond of indemnity of 
which the plaintiffs speak was never delivered to the defendant; that 
Mr. Hybart was not authorized to take such bond and never com- 
( 69 ) municated the fact to the defendant, and that, although the plain- 
tiffs allege its execution in 1846, the defendant never heard of it 

nor saw it, after the filing of this bill, it was found among Mr. Hy- 
bart’s papers. 

The defendant says he is advised that if the paper under the date of 
7 April, 1841, is genuine and binding upon him, still, as it was coupled 
with no interest in Melvin and Monroe, and they were under no liability 
whatever for Reeves and Fort, nor at all interested in the note, it was a 
mere naked power, appointing them the attorneys and agents of the de- 
fendant to conduct a suit, and, as such, it was revocable, and, in point 
of fact, was revoked by the order to dismiss in July, 1841, of which 
Melvin and Monroe had notice 

Upon the coming in of the answer, the defendant moved for a dissolu- 
tion of the injunction, which motion was refused and the injunction con- 
tinued to the hearing. From this interlocutory order the defendant, by 
leave, appealed to the Supreme Court. 


Strange for plaintiffs. 
W. Winslow for defendant. 


Nasu, J. It is a well established rule in equity that where an answer 
to a bill praying for an injunction fully denies the plaintiff’s equity, the 
injunction must be dissolved. To have this effect, however, the whole, 
equity must be denied. The statements of the answer must be credible 
and exhibit no attempt to evade the material charges of the bill. Sharpe 
v. King, 38 N. C., 402. If upon the hearing of the answer the state- 
ments are such as to leave in the mind of the court a reasonable doubt 
whether the plaintiff's equity is sufficiently answered, the injunction will 
not be dissolved, but continued to the hearing. James v. Lemley, 37 
N. C., 278; Miller v. Washburn, 38 N. C., 161. 
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It is impossible in this case to say that if all the facts set forth ( 70 ) 
in the defendant’s answer be true, the whole equity of the plain- 
tiffs is denied, or that we have no doubt on the subject. The answer is so 
drawn—whether from haste or some other cause, we cannot tell—that it 
cannot have the effect desired by the defendant. It is unsatisfactory, 
and is, apparently, evasive—in no one instance meeting the averments 
of the bill with a direct response, and in some material matters giving 
no reply whatever. Thus, the plaintiffs state that Monroe and R. Melvin 
were the sureties of the constable, Wiley M. Fort, on his official bond— 
the answer neither admits nor denies it; that Fort ran away, and that 
they were held liable by him, the defendant, for an amount of the Reeves 
and Fort note—it makes no reply. In several other particulars it is de- 
fective in fullness and frankness, and is, therefore, unsatisfactory. For 
these reasons, alone, the injunction ought not to be dissolved. But 
enough does not appear on the answer to entitle the plaintiffs to that aid 
from the court which they seek. The equity of the plaintiffs is that, as 
sureties of the constable, Fort, on his official bond, they paid to the de- 
fendant, at his request, the amount of the Reeves and Fort note; and 
that under an agreement made by them with Mr. Hybart, the defend- 
ant’s attorney, that he would procure from the defendant a power of 
attorney authorizing them so to do, they had instituted a suit in the 
name of the defendant against Reeves and Fort to reimburse them- 
selves, which suit the defendant threatens to dismiss. The answer ad- 
mits that Mr. Hybart was the defendant’s attorney to collect the money 
due on the note; that it was collected and paid over by Mr. Hybart to 
him; and that he has not, since its payment, had any claim upon the 
note upon Reeves and Fort; and it substantially admits that the defend- 
ant did execute a power of attorney to the plaintiffs Monroe and 
Robert Melvin. This power of attorney is filed in the cause as ( 71 ) 
an exhibit, and is witnessed by the defendant’s attorney, Mr. Hy- 
bart, and fully authorized the use of his name by the sureties of the con- 
stable in the suit they had brought. The defendant then has no claim 
upon Reeves and Fort upon their note, and it is a matter of no impor- 
tance that Mr. Hybart neglected to tell him from.whom he received the 
money; against the costs of the suit he is indemnified, for the delivery 
of the bond of indemnity to Mr. Hybart was a delivery to him. The de- 
fendant further admits that he had directed Mr. Dobbin to dismiss the 
suit at law. This he had a clear legal right to do, being the plaintiff of 
record. It is a power, however, the exercise of which a court of equity 
will not permit, under the circumstances of this case. It will not suffer 
the defendant to interpose his mere legal right to prevent the plaintiffs 
from their endeavor to ascertain their rights. 2 Sto. Eq., sec. 903. 

The equitable right of the plaintiffs to the aid they ask is not shaken 
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by the statement of the answer, but is rather strengthened and con- 
firmed by the manner in which the averments of the bill are answered. 
The attempt of the defendant to dismiss the suit at law is capricious, 
unjust, and iniquitous. 

We see no error in the interlocutory order appealed from. 


Rurriy, C. J. The plaintiffs had in their hands the notes of Reeves 
and Fort and could have returned them to the defendant, and thus exon- 
erated themselves from liability as the sureties of the constable for any- 
thing more than the actual damages arising to the defendant from the 
negligence of the constable. As there is no suggestion of the insolvency 
of the debtors at the time, those damages would have been but nominal. 

S. v. Skinner, 25 N. C., 564. That would have been of no sub- 
( 72) stantial benefit to the creditor, while it would have subjected the 

sureties to the costs of an action. It was, therefore, thought by 
the plaintiffs, and by the defendant’s attorney and agent, to be the best 
for all parties that there should be no expensive, though fruitful, litiga- 
tion between them; and to that end, that the sureties should make the 
debts their own by paying the amount to the creditor, and it was agreed 
by the defendant’s attorney and agent that if the sureties would do so 
they might, at their expense, sue the debtors on the notes in the name of 
the original creditor, the present defendant. That contract was accord- 
ingly made, and it was complied with by the present plaintiffs. Upon 
these facts a plain obligation arose on the defendant to fulfill the engage- 
ment of his agent and allow the plaintiffs to recover the money from 
those from whom it was really due, in his name, though for their benefit ; 
and it is clear equity that the defendant should be restrained from inter- 
fering with the plaintiffs’ efforts to do so, they indemnifying him against 
any costs of the action. Such is the state of the case between the parties, 
if the facts be as above supposed. That the facts are so cannot be dis- 
puted in this stage of the cause, because they are alleged in the bill, and 
the answer in no one particular denies them. It is true, the bill proceeds 
to say that his attorney and agent further agreed with the plaintiffs that 
the defendant would give the plaintiffs a written letter of attorney to 
prosecute in his name the suit which they immediately commenced on 
the notes; and that the defendant approved of and confirmed the trans- 
action of his agent by subsequently executing the power of attorney. 
And it is also true that the defendant answers to this latter matter that 
he did not, by any act of his own, intend to confirm the alleged agree- 
ment of his agent, for it was not communicated to him; and that, if he 
executed any power of attorney, its contents and purpose were unknown 

to him. But that does not meet the plaintiff’s equity at all, for 
(73 ) those subsequent events are stated but as some of the evidence of 
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and the acts done under the original agreement with the agent upon 
which the plaintiffs paid their money, whereby their equity arose. The 
answer, indeed, is not explicit as to those circumstances—not meeting 
the allegations of the bill on those points fairly, and denying or ad- 
mitting them plainly; and if the merits depended on those matters, the 
answer would not be sufficient to dissolve the injunction. But those are 
really but collateral circumstances, and, therefore, need not be particu- 
larly noticed, the substance of the case being the original agreement by 
defendant’s agent and the payment of the money by the plaintiffs and re- 
ceipt of it by the defendant under the agreement—which is not at all 
met by the answer. Therefore the order was right, and must stand 
affirmed, with the costs in this court. 
Per Curram. Order to be certified accordingly. 


Cited: Heilig v. Stokes, 63 N. C., 615; Perry v, Michaux, 79 N. C., 
98; Bruff v. Stern, 81 N. C., 188; Riggsbee v. Durham, 98 N. C., 78. 








(74) 
WILLIAM GRAY er at. v. THOMAS T. ARMISTEAD er at. 


An administrator has a right to sell notes of hand, as weil as chattels, belong- 
ing to his intestate’s estate, and the sale is no breach of duty; and the 
purchaser, even at a discount, shall not be held liable to creditors or 
others, unless he is privy to a misapplication of the price, as where he 
received it in payment of a debt due to him by the administrator in- 
dividually, or has otherwise actual notice that the administrator intends 
to commit a fraud. 


Cause transmitted from the Court of Equity of Marrmy, at Spring 
Term, 1849. 

William Corprew died in 1841. Wilson Corprew, one of the defend- 
ants, in October of that year was appointed his administrator and the 
plaintiffs were his sureties. In November the administrator sold the 
effects of the intestate, and, among other things, sold a negro boy to one 
Chesson and took his note with two sureties for the price, $736, payable 
to the said Wilson as administrator of William Corprew, six months 
after date, 1 November, 1841. On 23 February, 1842, the said Wilson 
sold the note to the defendant Armistead at a discount of 95 per cent or 
to the defendant Latham, and he sold the note to defendant Armistead 
at a discount of 25 per cent, in the presence of the said Wilson. 

The said Wilson was at that time very much embarrassed. His prop- 
erty was under execution for a large amount of debt, and was afterwards 
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sold without paying his debts, and he has since been insolvent. The said 
Wilson wasted the estate of his intestate, and the plaintiffs, as his 
(75) sureties, have been compelled to pay the sum of $586 to the cred- 
itors of the intestate. The note of Chesson was undoubtedly good 
at the time it was sold to Armistead, and he has since collected it. 

The original bill charges that the said Wilson sold the note to the de- 
fendant Armistead ; that he was insolvent at the time, and this fact was 
known to Armistead; that the note belonged to the estate of the intes- 
tate, as was apparent on its face, and this was known to Armistead; and 
that Armistead received the note in payment of a debt due to him by the 
said Wilson. The prayer is for a decree for an amount sufficient to re- 
pay the plaintiffs the amount paid by them as sureties. 

The answer of Armistead denies that he bought the note from the said 
Wilson; but admits that he did purchase it from one Latham at a dis- 
count, and avers that he paid Latham the price in cash. The answer 
denies that the said Wilson was insolvent at the time the defendant pur- 
chased the note; and avers that “he then owned a considerable amount 
of both real and personal property, which was not sold for some time 
afterwards,” since which time it is admitted he has been insolvent. 

The plaintiffs then amended their bill by making Latham a defendant, 
and charge that the note was sold to Armistead by the said Wilson, or 
was sold by the said Wilson to Latham in the presence of Armistead, and 
immediately sold by Latham to Armistead, and that Armistead and 
Latham appropriated the proceeds of the note to themselves, in pursu- 
ance of a contrivance and conspiracy, well knowing that the said Wilson 
was insolvent and was committing a breach of his trust and was making 
a misapplication of funds which, they knew, belonged to the intestate. 

The answer of Armistead avers that he bought the note of Latham, 
and paid him the price in cash; denies any knowledge of an intention on 

the part of the said Wilson to misapply the funds of his intestate, 
(76) and admits the receipt of the amount of the note from Chesson. 
The answer of Latham denies that he bought the note from the 
eaid Wilson, or sold it to Armistead, and avers that the said Wilson told 
him he was about to sell the note to Armistead, and requested him to go 
with him to the counting-room of Armistead, which, he did, and the said 
Wilson in his presence sold the note to Armistead, and received from 
him $545 in cash, the net proceeds, after deducting 25 per cent. He ad- 
mits that the said Wilson was then much embarrassed, but he was not 
sold out until some time afterwards. He denies that he received from 
the said Wilson, or any other person, any part of the proceeds of the 
sale of the note. 

The answer of Wilson Corprew admits that he sold the note to Armis- 

tead and received the money from him; but he does not recollect whether 
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he sold the note to Armistead himself or got Latham to act as his agent 
in making the sale. 
It is not necessary to recite the testimony. 


Biggs for plaintiffs. 
Heath for defendants. 


Pearson, J. The answers of Armistead and Latham, as well as that 
of Corprew, are evasive and unfair, and, taken in connection with the 
testimony, create a strong suspicion that the facts are that in January, 
1842, Corprew, being pressed for money and his property being all under 
execution, borrowed of Latham $650, at a premium of 10 per cent, to be 
returned at March court, when Latham had promised to return it to one 
Gaither, of whom he had borrowed it to “accommodate” Corprew ; that 
on 25 February, in order to raise money for Latham, Corprew, in his 
presence, sold the note in question, appearing on its face to be the 
property of the intestate, to Armistead, at 25 per cent discount; (77 ) 
received the net proceeds in cash and paid it to Latham, and that 
Armistead knew that the money was to be so applied. If these facts had 
been so established by the proof, the plaintiffs would be entitled to the 
decree prayed for. But the answer denies the material facts, and the 
proof is not sufficient to weigh them down. 

As to Armistead, he bought the note and knew that it was the property 
of the intestate; but he denies that any part of the price was applied to 
the payment of the debt due to him by the administrator. This is true. 
He denies, also, that he knew of an intention on the part of the adminis- 
trator to misapply the fund. The proof does not show this to be untrue. 
He knew the administrator was hard pressed and that all his property 
was under execution—in fact, one of the executions was in his favor for 
near $1,000; he knew the note was entirely good, and, it being unusual 
for administrators to sell “sale notes,” he must have suspected from the 
rate of discount submitted to that the object of the administrator was to 
make a misapplication of the fund. This would be sufficient to subject 
a purchaser from a trustee who has no power to sell, and, it may be, a 
purchaser from a guardian; but it is not sufficient to subject a purchaser 
from an administrator, for an administrator has a right to sell all of the 
personal estate, notes as well as chattels, and the purchaser is not bound 
to see to the application of the money, and cannot be made liable, unless 
he is fixed with notice, as by showing that the proceeds are applied to a 
debt of his own, which would not only fix him with notice, but make him 
a participator in the fraud, or by showing in some other way that he 
had actual notice of the intended misapplication. Putting him on in- 
quiry, or constructive notice, will not do. The exigency of estates some- 
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times makes a sale of notes necessary. T'yrrell v. Morris, 21 N. C., 560; 
Scott v. Tyler, 2 Dickens 725; McLeod v. Drummond, 17 Vesey, 
( 78 ) 151, which case is taken not to encourage “concerted” fraud. The 
powers of executors and administrators must not be “cramped.” 

Exum v. Bowden, 39 N. C., 281; Fox v. Alexander, 36 N.C., 340; 
Powell v. Jones, ib., 337, are cases in which guardians disposed of notes 
of their wards, and the purchasers took the notes in payment of their 
own debts. Bunting v. Ricks, 22 N. C., 130, was the case of the clerk of 
a court trading a note deposited in his office, and then, too, the pur- 
chaser took it in part payment of his own debt. 

When a trustee sells the trust fund the purchaser must put himself on 
the footing of having an equal equity with the cestui que trust, and this 
he cannot do if he has notice, actual or constructive, of the trust; for, 
as the trustee has no right to sell, the sale amounts to a breach of duty, 
in which the purchaser, of necessity, participates, without reference to 
the application of the fund. Whereas an administrator has a right to 
sell, and the sale is no breach of duty; the purchaser is innocent unless 
he is privy to a misapplication of the price, and knowingly aids, by his 
purchase, an intended fraud. 

As to Latham, if he received the price from the administrator, he 
would be liable; but he denies having received any part of it, and the 
proof does not establish the contrary; for he did pay back the money 
to Gaither until near three weeks after the note was sold, and the money 
cannot be traced during the intermediate time. 

Per Curiam. Bill dismissed, but without costs. 


Cited: Bradshaw v. Simpson, post, 246; Wilson v. Doster, 42 N. C., 
233; Dickson v. Crawley, 112 N. C., 632; Liles v. Rogers, 113 N. C., 
202; Hendrick v. Gidney, 114 N. C., 546; Weisel v. Cobb, 118 N: C., 23; 
Cox v. Bank, 119 N. C., 305; Wooten v. R. R., 128 N. C., 124; Odell v. 
House, 144 N. C., 649. 
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(79 ) 
JESSE WALKER er at. v. WILLIAM COLTRAINE. 


1. An unregistered deed does not confer merely an equity. It is a legal con- 
veyance, and, although it cannot be given in evidence until it is regis- 
tered, and, therefore, it is not a perfect legal title, yet it has, as a deed, 
an operation from its delivery, and so cannot be redelivered. 


2. Such a deed will be set up in equity, whether voluntary or for vaiue. 


Cause removed from the Court of Equity of Ranpotrn, at Spring 
Term, 1849. 

In 1833 the defendant purchased from Philip Horney a tract of land 
containing 400 acres, and took a conveyance in fee. Soon afterwards 
the defendant contracted to sell one undivided part of 200 acres of 
the land to one Gray, and executed to him a deed of bargain and sale, 
including a mill. In 1837 the defendant and Gray contracted to sell 
to Nathan Henly, in fee, the 200 acres, including the mill; and as the 
deed to Gray had not been registered, it was agreed that it should be 
surrendered and canceled, and the land should be conveyed by the de- 
fendant to Henly; which was then accordingly done, and Henly entered 
into possession. The price which Henly was to give was $2,000, payable 
annually in several succeeding years, with interest from the date. He 
paid $300 thereof, and then, on 7 February, 1838, he gave to Gray and 
Coltraine his bonds for the residue of the purchase money, with the 
plaintiffs Walker and James Dicks as sureties thereon; and on the same 
day Henly conveyed the same land and mill to Benjamin Swaim, two 
horses, a few cattle, and some furniture, upon trust to raise money 
by the sale thereof to pay the said debts to Gray and Coltraine, ( 80) 
and also a debt for $105 which Henly owed the plaintiff Walker 
by bond of the same date. The deed of trust was executed by Henly, 
Swaim, Dicks, and Walker; and it was proved and registered on 28 Feb- 
ruary, 1838. On 12 August, 1839, Coltraine repurchased the 200 acres 
and the mill from Henly for the balance then due to him and Gray for 
the original purchase money. The deed which Coltraine had made to 
Henly had not been registered ; and, instead of taking a conveyance from 
Henly, the defendant gave him up his bonds and took back the unreg- 
istered deed which he had made in 1887. After that transaction Henly 
continued to reside on the land until the month of November, 1839, 
though he let Coltraine into the immediate possession of the mill; and 
in November Coltraine took possession of the land and dwelling-house 
also. Swaim, the trustee, died in 1844 intestate, leaving his heirs in- 
fants, and Henly is insolvent and has no visible property. 

The bill was filed on 3 September, 1846, against Henly, Gray, Col- 
traine, and the heirs of Swaim, praying that the debts to Gray and Col- 
traine, secured inthe deed of trust, may be declared to have been satis- 
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fied, and that the defendants Henly and Coltraine, or one of them, may 
be decreed to pay to the plaintiff Walker the sum due on the bond to 
him, or that it may be raised by a sale of the property conveyed in the 
deed of trust, under the direction of the court, and that, in order to com- 
plete the title and make the land sell for enough to satisfy the plaintiff's 
debt, the defendant Coltraine may be decreed to produce the deed which 
he made to Henly, that it may be registered. 

The answer of Coltraine states that the reason he did not take a con- 

veyance from Henly upon his repurchase was merely to save the 
( 81) trouble of writing the deed and the expense of registering it, as it 

was considered by them that by taking up the deed which he had 
made, before registration, he would have a good title under Horney’s 
deed to him. He admits that he has in his possession the deed he made 
to Henly; but he says he is unwilling to produce it and have it regis- 
tered, and insists that he ought not be compelled to do so, because it 
was redelivered to him in. order that it might be canceled. He says that 
he had known that Henly was indebted to Walker, but that at the time 
of his last contract with Henly he had no reason to believe that the debt 
had not been paid; and that it was some considerable time after he had 
rescinded the contract with Henly before he heard from any person that 
in the deed of trust taken by Walker and Dicks to indemnify them as 
sureties a debt to Walker was included; and that then, upon inquiry of 
Henly, he informed this defendant that it would be paid out of the per- 
sonal property conveyed. And he insists that there was a sufficiency of 
personal property for that purpose, if the plaintiffs had caused it to be 
sold and had not allowed Henly to consume or dispose of it. 

The answer further states that, upon his purchase from Henly, this 
defendant entered on 13 August, 1839, claiming under Horney’s deed to 
him, and continued in possession more than seven years before the filing 
of the bill, and he insists on the statute of limitations as a bar to any 
claim under the deed of trust. 

The defendant also insists that, for want of the registration of the 
deed to Henly, the legal title remained during all the time in the defend- 
ant under Horney’s deed, and, therefore, that Henly at no time had 
more than an equity in the land, and his deed of trust assigned no more; 
and that the defendant repurchased from Henly without notice and is 
entitled to hold the land against the deed of trust. 


No counsel for plaintiffs. 


Tredell for defendant. 


Rurriy, ©. J. It seems to the Court that the plaintiffs are 
( 82) clearly entitled to the relief they ask. It is error to say that an 
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unregistered deed confers only an equity. It is a legal conveyance, and 
although it cannot be given in evidence until it be registered, and ‘here- 
fore it is not a perfect legal title, yet it has, as a deed, an operation from 
its delivery, and so cannot be redelivered. It may be true that the party 
may have to resort to a court of equity to render such a deed effectual; 
but it will there be set up, whether voluntary or for value. Tolar v. 
Tolar, 16 N. C., 456; Plummer v. Baskervill, 36 N. C., 252. Those cases 
show that at the instance of the person to whom the deed was made, and 
of course, of his vendee, the court of equity will compel one who with- 
holds a deed from registration to produce it for that purpose, or, if he 
has destroyed it to supply its place by another. The relief is founded 
purely on the legal right of the party by force of the deed executed, and 
the obstructions to that right by the destruction or suppression of the in- 
strument. Therefore, it would not seem material whether the defend- 
ant had notice of the deed of trust or not—that is, for the purposes of 
the relief prayed, however it might have availed him if he had insisted 
on it as a bar to the discovery; for the ignorance of a legal title in 
another does not impair it as against a second purchaser. But it is not 
necessary to decide this point of law, for several reasons; for it is al- 
most impossible to believe that this defendant had no knowledge of the 
deed made by Henly of the premises sold to him, as a security for the 
debts to the defendants for the purchase money, and made on the very 
day the bonds for it were executed, and registered in a few days after- 
wards. Indeed, the answer seems to imply a knowledge of it to some ex- 
tent; for it states only that the defendant had heard that the debt to 
Walker was included in the deed. Now, by a knowledge of the 

deed he is affected with notice of every part of its contents. How- ( 83 ) 
ever that may be, the defendant cannot defeat the operation of the 

deed of trust by suppressing his deed to Henly, whether the deed of trust 
be regarded as either the conveyance of the legal estate or the assignment 
of an equity; for, in the second place, if Henly had but an equity, the 
deed of trust was the first assignment of it and was for value and in writ- 
ing, and it left nothing in Henly which he could assign to Coltraine but 
the resulting trust after the satisfaction of the debts secured in the deed. 
But even for that the defendant’s contract was by parol and of no effi- 
ciency, by the statute of frauds; and equity follows the law in that 
respect. Of course, the defendant, as the purchaser of an equity, could 
get nothing more than his vendor had; and that would leave the deed of 
trust in full force. The defendant insists, also, on the statute of limi- 
tations. But that cannot avail him. If Henly’s title was equitable only, 
by reason that his deed had not been registered, then Coltraine held the 
legal title in trust for him, by his own contract; and his possession, 
though for seven years, would not bar the cestwi que trust or his assignee. 
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If Henly is to be regarded as the legal owner, notwithstanding the deed 
was unregistered, then the possession of Coltraine was not under color of 
title, and therefore would be no bar. He says, indeed, that he claims 
under Horney’s deed to him, and that is good color. But that is only a 
false appearance, and not the real truth. He did not in fact enter the 
last time under the purchase and conveyance from Horney, but under 
his contract with Henly. There might be a dificulty on the plaintiff in 
showing that at law; but here the answer discloses the truth, and, in the 
view of this Court, Coltraine’s possession was derived from Henly upon 
an executory contract for a sale and conveyance in fee; and such a pos- 
session cannot be treated as adverse, unless it be continued long enough 

to raise the presumption of a conveyance. But in point of fact 
( 84) his possession was not for seven years before the bill was filed, 

but wanted two months of it. It is true, the contract was with 
Henly in August, 1839; but Coltraine was let into possession, at that 
time, of the mill only, and Henly retained the exclusive possession of the 
houses and all the other parts of land until November following, and the 
present snit was brought early in September, 1846. 

The answer further insists that the plaintiff might have raised his 
debt from the personal property conveyed in the deed, and that he ought 
not, after suffering Henly to dispose of it, to come on the land to his 
prejudice. The equity of the defendant in this respect would be sound 
if the plaintiff had it in his power now to obtain satisfaction out of the 
other effects, or if, after he knew of the defendant’s purchase, supposing 
it to be valid, he had released the other effects. But, prima facie, a mort- 
gagee has a right to look to all the property, and a purchaser of a part 
must see, at his peril, that the encumbrance is satisfied. He cannot repel 
the creditor by showing merely that if he had not been indulgent he 
might at one time have raised his money without interfering with the 
part he purchased. Of course, if enough of the property remained in 
the creditor’s reach to pay him, he ought to resort to it; or if there were 
several purchasers, they ought to be liable in the inverse order of their 
purchases. But this is not a case of either of those kinds, as it appears 
upon the answer that of the horses, the few cattle, and a little furniture 
included in the deed, nothing is left, but all consumed or disposed of by 
Henly; and it is not even stated whether that was done before or after 
Coltraine’s purchase. 

The Court therefore declares that the plaintiff Walker is entitled to 
have the money due him and his costs raised out of the land. We sup- 

pose this declaration is all that is requisite, as the defendant will 
(85) hardly allow the land to be brought to a.sale for so small a sum, 
unless it be a mode of now completing his own title at law. 
But if it should be necessary to resort to a sale, then, in order to render 
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it effectual by securing a good title to the purchaser, it must be decreed 
that the defendant produce his deed to Henly, that it may be registered, 
or that he join in the sale and conveyance; and to that end there must, 
in the meanwhile, be the usual reference to ascertain the plaintiff’s debts 
and the cost of the suit. 

Per Curiam. Decree accordingly. 


Cited: Phifer v. Barnhart, 88 N. C., 338; Brendle v. Herron, %., 
386; Austin v. King, 91 N. C., 289; Jennings v. Reeves, 101 N. ©., 
451; Respass v. Jones, 102 N. C., 12; Ray v. Wilcoxon, 107 N. C., 523; 


_ Janney v. Blackwell, 188 N. C., 440; Dew v. Pyke, 145 N. C., 305; 


Brown v. Hutchinson, 155 N. C., 208. 








CHRISTOPHER MUNROE v. DUNCAN McCORMICK. 


1. When one makes an entry so vague as not to identify the land, such entry 
does not amount to notice, and does not give any priority of right as 
against another individual who makes an entry, has it surveyed, and 
takes out a grant. 


2. One who makes an entry and has it surveyed cannot afterwards shift its 
location to the detriment of a subsequent enterer. 


Appgat from an interlocutory decree of the Court of Equity of Cum- 
BERLAND, at Spring Term, 1849, Caldwell, J. 

On 4 January, 1845, the plaintiff made an entry of “640 acres of land 
in the county of Cumberland, on the heads of Beaver and Big Cross 
creeks, joining the Torrey and Murchison lands.” In December, 

1847, the purchase money was paid. In 1848 the survey was ( 86) 
made, and a grant issued to the plaintiff in September, 1848. 

On 11 January, 1841, the defendant madé an entry of “500 acres df 
land in the county of Cumberland, on Cross Creek, on or near the Mur- 
chison Road, joining the McRay lands.” 

The defendant failed to pay the purchase money, and his entry would 
have elapsed but for the act of 1844, which allows further time to pay 
the purchase money and perfect titles upon entries made prior to that 
time, with a proviso that it shall not affect the rights of junior enterers, 
This was ratified on 4 January, 1845, and went into operation “from 
and after its ratification.” During 1845 the purchase money was paid, 
the survey was made, and a grant issued to the defendant in December, 
1845. 
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The grant to the defendant includes about 400 acres of the land in- 
cluded in the grant to the plaintiff. The plaintiff cut timber upon the 
land covered by both grants, and the defendant brought an action for 
the trespass. ; 

The plaintiff alleges, as a reason for not having his survey made 
sooner, that the defendant was the only county surveyor, and, although 
the warrant of survey was put into his hands, he delayed, under one pre- 
text and another, to make the survey, so that the plaintiff was unable to 
get his land located until 1848, when one McDuffie, being appointed ad- 
ditional county surveyor, made the survey. This delay on the part of 
the defendant is alleged to have been fraudulent and with a view of gain- 
ing a priority for his claim. 

The plaintiff also alleges that his right was protected by the proviso 
in the act of 1844, he being a junior enterer within the meaning of the 
act, as his entry was made on 4 January, 1845, and the act did not go 

into operation until 5 January; and that the defendant, with no- 
( 87 ) tice of his entry, located his land so as to include a part of it. He 

insists that as the defendant acted fraudulently and with notice, 
he has an equity to demand the legal title, and prays for a conveyance, 
and that the defendant may be enjoined from the further prosecution of 
his action at law. 

The defendant positively denies that there was any delay on his part 
to make the survey for the plaintiff after the warrant was put in his 
hands. On the contrary, he avers that, having understood that one Mc- 
Diarmid had made an entry at the head of Beaver Creek, he urged the 
plaintiff, more than once, to have the survey made or give him such 
directions as would enable him to do so. This the plaintiff neglected to 
do until some time in 1846, when a survey was made by the defendant 
and the plaintiff’s entry located according to his directions, he being 
present, assisting in the survey and marking the lines with his own 
hands. This location was at the head of Beaver and Big Cross creeks, 
some miles above the land of the defendant; and the plaintiff then knew 
not only that the defendant had surveyed and taken out a grant, but also 
the location of the defendant’s land. The defendant avers that the plats 
and other papers were duly returned to the office of the Secretary of 
State, and he is informed that, in 1848, the plaintiff, instead of taking 
a grant in pursuance of his survey, withdrew the papers and procured 
McDuffie to make a second survey, so as, knowingly, to cover the greater 
part of the defendant’s land. The defendant denies that, at the time he 
made his survey and took out his grant, he had any notice, belief, or sus- 
picion that he was interfering with the entry of the plaintiff. He does 
not believe that the plaintiff had any idea of vacating his land as it is 
by the second survey until more than a year after its first location, when 
he found it interfered with older grants. 
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The defendant avers that his entry was revived by the act of ( 88 ) 
1844, on 4 January, 1845, and has priority over the entry of the 
plaintiff, made on the same day, but in contemplation of the law after 
the defendant’s was revived, which, he is advised, was, in contemplation 
of law, the first moment of the day of its ratification, as the act takes 
effect “from and after its ratification” and not from and after “the day 
of its ratification.” 

Upon the coming in of the answer, a motion was made to dissolve the 
injunction which had been granted. The motion was refused, and the 
injunction ordered to be continued to the hearing. The defendant, by 
leave, appealed. 


W. Winslow for plaintiff. 
Strange and D. Reid for defendant. 


Pearson, J. The allegation of a fraudulent delay on the part of the 
defendant to make the plaintiff’s survey is positively, fully, and fairly 
denied by the answer, which, in this stage of the proceeding, is taken to 
be true. A question is raised whether the plaintiff’s entry was made be- 
fore the defendant’s was revived by the act of 1844. This involves the 
consideration whether fractions of days are to be estimated; whether 
there be not a distinction between an act taking effect from and after its 
ratification and from and after the day of its ratification; whether legis- 
lative proceedings do not relate to the first moment of the day on which 
they go into effect; and what would be the rights of the parties if both 
entries take effect at the same time. 

It is unnecessary to enter into a consideration of the question of time, 
about which so much learning and so many nice distinctions are met 
with in the books; for there is a plain principle, settled by two decisions 
of this Court, which is fatal to the plaintiff’s case. Harris v. Ewing, 21 
N. C., 369; Johnston v. Shelton, 39 N. C., 85. 

When one makes an entry so vague as not to identify the land, ( 89 ) 
such entry does not amount to notice, and does not give any pri- 
ority of right as against another individual who makes an entry, has it 
surveyed, and takes out a grant. By a liberal construction of the law, 
such entries are not void as against the State. It is not material to the 
State what vacant land is granted; but such entries are not allowed to 
interfere with the rights of other citizens, and not susceptible of being 
notice to any one, because they have no identity. It would be taking 
advantage of his own wrong for one to make a younger entry, and after- 
wards take from another land which he had, in the meantime, entered 
and paid for. 
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When an entry is vague, it acquires no priority until it is made cer- 
tain by a survey. The good sense of this principle will strike every one 
as soon as it is suggested. 

Both the entries in this case are vague; they have no beginning cor- 
ner, no lines are called for, and the general description will fit one piece 
of land as well as another on the heads of Beaver and Big Cross creeks. 
They are “floating” rights upon either creek, and the first survey and 
grant gave the title. 

There is another fact which makes the principle apply even more 
forcibly to the plaintiff’s case. He had a survey upon his entry, and 
located his land, in 1846. Admit that, as against the State, the plaintiff 
is not concluded by his election, and that the same liberal construction 
will allow him to shift his location to other vacant land by a second sur- 
vey before he takes his grant; this cannot be tolerated as against an 
individual who, before the second survey, makes an entry and takes out 
a grant. The plaintiff’s entry was too vague. He locates his land by 
the first survey; this is notice to others, at least until the second survey, 

that the surrounding land is vacant. It would be most unreason- 
(90) able to allow him to shift his location, and call upon another, 
who had perfected his title, to make a conveyance to him. 

We think his Honor erred in refusing the motion to dissolve the in- 
junction, and ordering it to be continued until the hearing. 

The injunction should have been dissolved. The plaintiff will pay the 


costs of this Court. 
Per Curiam. Reversed. 


Cited: Fuller v. Williams, 45 N. C., 163; Horton v. Cook, 54 N. C., 
273; Currie v. Gibson, 57 N. C., 26; Ashley v. Sumner, ib., 123; Me- 
Diarmid v. McMillan, 58 N. C., 30; Gilchrist v. Middleton, 108 N. C., 
708; Wool v. Saunders, ib., 741; Kimsey v. Munday, 112 N. C., 831; 
Grayson v. English, 115 N. C., 363; Carr v. Coke, 116 N. C., 252; 
Fisher v. Owen, 144 N. C., 653; Call v. Robinett, 147 N. C., 618; Lovin 
v. Carver, 150 N. C., 711; Cain v. Downing, 161 N. C., 596; Wallace v. 
Barlow, 165 N. C., 678. 
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ANDREW BROWN er at. v. NATHANIEL CLEGG er aL. 


A court of equity will compel the discovery of a secret trust, to enforce it if 
lawful, or declare it void if unlawful, when the fact of its not being de- 
clared in the conveyance creating the legal estate is caused by fraud or 
circumvention, or is the result of accident or mistake, or the omission is 
by design, the trust being unlawful and the object of secrecy being to 
evade the policy of the law; the Court in all these cases proceeding upon 
the idea of preventing fraud. 


Cause removed from the Court of Equity of Cuarnam, at Fall Term, 
1848. 

The bill alleges that Thomas J. Winter, in 1824, being indebted to 
sundry persons, executed a bill of sale for several slaves to Archelaus 
Carloss, the intestate of the defendant, in trust to sell and pay the said 
debts. In 1825 one Haroldson caused an execution to be levied upon 
the interest of the said Winter in the slaves. At the sale the said 
Carloss contrived to buy the slaves at an undervalue by repre- ( 91 ) 
senting that he was bidding for the benefit of the wife and chil- 
dren of the said Winter, and thus stifling the bidding. Winter was 
present and made no objection. After the sale, it being apprehended 
that Carloss, being a trustee, could not legally become a purchaser, it 
was agreed between Carloss and Winter that the officer should make a 
bill of sale to one Farrar, to whom Carloss assigned his bid; that Carloss 
and Winter should also make a bill of sale to the said Farrar, and that 
Farrar should then make a bill of sale to the said Carloss; all of which 
was accordingly done. 

The plaintiffs allege that the bill of sale so made to Carloss, although 
upon its face absolute and for the apparent consideration of $950, was 
made in trust that Carloss would sell as many of the slaves as might be 
necessary to pay off the debts, and hold the rest of the slaves in trust for 
the wife of the said Winter and her children; but that this trust was not 
inserted in the deed, nor was any written memorandum thereof taken, 
because of the confidence reposed in the honesty and friendship of Car- 
loss. 

In 1827 Thomas J. Winter died, soon after which Carloss took the 
slaves into his possession, sold two of them for a price sufficient, or. 
nearly so, to pay off the debts, and held the rest in his possession up to 
his death in 1845. 

The prayer is that the plaintiffs, who are alleged to be the wife and 
children of the said Winter, for whom the said trust was declared, and 
their husbands and representatives, may be allowed to redeem by paying 
the balance of the encumbrances, if any, and have an account, etc. The 
plaintiff Nancy Brown was the wife of the said Winter. She married 
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the other plaintiff, Brown, soon after the death of her first husband. 

The plaintiff Joseph is a son of the said Winter, and was born after the 

execution of the bill of sale to Carloss. The plaintiff Martha and her 
sister Frances, who is the intestate of the other plaintiff, Marks, 

( 92) were the only children of the said Winter living when the bill of 
sale was executed. 

The defendant, who is the administrator of Carloss, does not admit 
the trust, but avers that, according to his information and belief, there 
was no such trust; and insists that, as his intestate held possession of 
the slaves from 1827 to his death in 1845, claiming them as his own, the’ 
trust or equitable estate of the plaintiffs, if they ever had any, will be 
presumed to have been satisfied or abandoned. 


H. Waddell for plaintiffs. 
W. H. Haywood and Haughton for defendants. 


Pearson, J. A court of equity will compel the discovery of a secret 
trust, to enforce it if lawful, or declare it void if unlawful, whenever the 
fact of its not being declared in the conveyance creating the legal estate 
is caused by fraud or circumvention, or is the result of accident or mis- 
take, or the omission is by design, the trust being unlawful and the 
object of secrecy being to evade the policy of the law. The Court in all 
these cases proceeds upon the idea of preventing fraud. 

The trust alleged in this case is an expressed verbal trust, which the 
parties did not choose to set out in the deed. It is not admitted by the 
answer. There is no allegation that fraud or accident prevented its 
being set out in the deed. On the contrary, the bill states that “no writ- 
ten promise or other memorial of this undertaking on the part of Carloss 
was executed, the parties having an unbounded confidence in his honesty 
and friendship.” So the question intended to be raised is, Can a bill of 
sale for slaves be added to by parol proof, so as to show that, although 
absolute upon its face, it was upon a trust, no fraud being alleged and no 

reason being assigned why the trust was not expressed in the deed? 
(93) The question is one of much interest. We do not feel at liberty 

now to dispose of it, because the decision of the case does not 
make it necessary, and we prefer to put the decision upon another 
ground, especially as the proof made of the trust is very vague and un- 
certain, consisting mainly of the recollection of conversations held with 
Carloss in reference to the slaves, not agreeing as to the precise nature 
of the trust, and stating no facts or cireumstances dehors the deed so as 
to make it probable, independent of mere words, that there was a trust. 

As to the plaintiff Joseph Winter, the bill must be dismissed, because 
he was not born until after the trust was executed; and its being for 
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Mrs. Winter and her children, would, in the absence of any words to 
enlarge the meaning, be confined to the two children then in esse. 

As to the other plaintiffs, the bill must be dismissed, because there is 
nothing to repel the presumption that the trust or equitable estate has 
been satisfied or abandoned. The intestate of the defendant held the 
slaves as his own for nearly twenty years, during which time there was 
no recognition of any right on the part of the plaintiffs. This case fur- 
nishes a strong illustration of the wise policy of the statute. It is an 
attempt to set up a verbal trust after the death of the original parties 
and after the lapse of twenty-one years! Mrs. Winter, now Mrs. Brown, 
married soon after Carloss took the slaves into possession. No reason 
can be assigned why she did not set up her claim. There is no saving 
on account of coverture in the statute, and as a husband has a right to 
receive satisfaction, release, or abandon an equitable estate of his wife 
in slaves, there is nothing to repel the presumption. 

The same observation is applicable to the claim of Mrs. Marks and 
her sister. It may be that if the pleadings had been amended so as to 
make the allegation of infancy and set forth the dates of their 
respective marriages, there might have been something to repel ( 94) 
the presumption as to them; but there is no such allegation, and 
although it is quite probable that they were both infants at the time the 
trust was executed and when Carloss took possession, we are bound by 
the pleadings. 

Per Cura. Bill dismissed with costs. 








ASHLEY G. POWELL, Apmrin1streator, Erc., v. WILLIAM H. WATSON, 
ADMINISTRATOR, Ec. 


Where there has been a judgment at law, a court of equity, except in a case 
of fraud, will not interfere in behalf of either party upon the groud of 
testimony being discovered since the trial which was unknown to the 
party at the time of the trial and which would have materially varied 
the result. 


Aprzat from an interlocutory order made at Spring Term, 1849, of 
Jounston Court of Equity, Settle, J. 

The plaintiff is the administrator of John B. Turner, who had been 
the administrator of Thomas Rice, deceased. The defendant Watson is 
the administrator de bonis non of Thomas Rice, and the other defend- 
ants, his heirs. The defendant Watson sued the plaintiff Powell as such 
administrator, and recovered a judgment against him. The bill charges 
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that, on the trial at law, a reference was made to a commissioner to take 
an account of the assets of Turner in the hands of the present 
(95) plaintiff, as his administrator, who made his report, and which 
was confirmed, and from which it appeared that the plaintiff had 
in his hands assets to the amount of $415.61, for which there was a ver- 
dict and judgment, which he has paid. The bill then alleges that the 
plaintiff’s intestate, before his death, had deposited with one Hobbes, 
who lived about 6 miles from him, a bundle of vouchers showing pay- 
ments made by him to a large amount, and which were not taken into 
consideration on the trial of the suit at law; and that at that time he, 
the plaintiff, had no knowledge of their existence, and therefore they 
were not laid before the commissioners. The bill prays that the defend- 
ants may be decreed to pay him “so much of said sums as he, the defend- 
ant Watson, may have assets in his hands,” ete. 
The defendants demurred generally. 


Miller and Husted for plaintiff. 
W. H. Haywood and Busbee for defendants. 


Nasu, J. We do not exactly see what it is the plaintiff wishes us to 
do for him, or in what manner he desires to be relieved. If it is that we 
shall grant him a decree for so much money wrongfully paid by him 
under the judgment at law, we cannot grant his request. It is calling 
upon the Court to give him a decree against the defendants for a legal 
demand, unascertained by a judgment at law. If the plaintiff have a 
legal claim, he must establish it at law before he can ask the aid of this 
Court. Brown v. Long, 36 N. C., 190. But he has no claim at law. 
The money paid by him was paid under the judgment of a court of jus- 
tice—under compulsion of law. An action for money had and received, 
which is an equitable action, will not lie to recover it back, however 

unconscientiously retained by the defendant. The contrary was 
(96) at one time ruled by Lord Mansfield in Moses v. McFarland, 2 

Bur., 1009, but that case has been repeatedly overruled. Marriott 
v. Haughton, 7 Term, 268; 2 East, 469; 5 Taun., 143. In the first case 
Lord Kenyon would not grant a rule to show cause, lest it should imply 
a doubt as to the plaintiff’s right to recover, observing, “After a recovery 
by process of law, there must be an end of litigation; otherwise there 
would be no security for any one.” There the defendant had brought 
an action for goods sold, and for which the plaintiff had paid him and 
taken his receipt, but the receipt was, at the time of the trial, mislaid, 
and the plaintiff, not being otherwise able to prove the payment, judg- 
ment was given against him, which he paid. Afterwards the receipt was 
found and the application made for a rule to show cause. Neither will 
a court of equity interfere, and for the same reason. In Peagram v. 
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King, 9 N. C., 610, which was a bill to set aside a verdict at law, ob- 
tained by fraud and perjury, Chief Justice Taylor, in delivering the 
opinion of the Court, observes that the power of the court of equity to 
grant new trials “is never extended to any case where the party applying 
has been guilty of any laches and might have made use of the evidence 
at law.” The language of the Court in Wilson v. Leigh, 39 N. C., 100, 
speaking of the trial at law, the verdict in which was sought to be set 
aside on the ground of subsequently discovered testimony, is: “The 
question being legal, the tribunal legal, and the trial regular, the result 
must be conclusive on the one party as well as on the other, unless there 
was fraud practiced by one of them on the trial, so as to prevent its 
being a fair trial.” To the same effect is the case of Martin v. Hard- 
ing, 38 N. C., 603. In each of these cases there was a demurrer, which 
was sustained and the bill dismissed. No fraud is alleged in this case. 
The plaintiff does not ask a new trial at law, but a decree for the money 
overpaid, and the same principle applies—it is in substance the 

same redress. (97) 

The decree in the court below, overruling the demurrer, is 
erroneous and must be reversed and the bill dismissed with costs in this 
Court. 
Per Curr. Decree accordingly. 





Cited: Stockton v. Briggs, 58 N. C., 314; Carson v. Dellinger, 90 
N. C., 230; Moses v. Gulley, 144 N. C., 83. 








JOHN M. INGRAM, Apmrnistrator, v. JOHN SMITH. 


1, In order to rebut the presumption, under the statute, of the abandonment 
of the right of redemption in a mortgagor, upon the ground of great 
mental distress and decay of memory, if these can have such an effect, 
they must be estblished beyond all doubt; for the statute is one of re- 
pose, and its provisions ought to be carried out. 

2. In the case of bills for redemption of mortgages it has the usual course 
of the court not to require the mortgagor to pay the debt and costs by a . 
given day, or that his bill shall stand dismissed, but, in default o/ pay- 
ment, to order a sale of the subject, and out of the proceeds discharge the 
encumbrance, and then the surplus belongs to the mortgagor. 


Cause removed from the Court of Equity of Anson, at Spring Term, 
1849. 

The bill was filed in September, 1841, and prays to redeem four 
negroes and their increase. The negroes were conveyed to the defendant 
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early in 1824, and consisted of a woman, aged 27 years, and her three 

female children—one of the age of 6 years; another, 4; and the youngest, 

about 1. The consideration expressed in the deed is $711.36; and it has 

the following clause of redemption: “Now, if the said money, with in- 
terest, be paid to the said Smith on or before 1 November, 1825, 

(98) then the above obligation to be void; otherwise, to remain in full 
force.” The instrument was registered in July, 1839. 

The bill states that the plaintiff had been a man of independent prop- 
erty until within a year or two before he made the contract with the 
defendant; that he then became embarrassed and all his property was 
sold under execution, except this family of negroes; that for several 
years about that period the plaintiff's mind and memory were seriously 
impaired by the ruin of his pecuniary affairs, and that, although he 
always recollected having had dealings with the defendant, in receiving 
money from him and conveying negroes to him, yet the amount of the 
money or the particular bargain in relation to the negroes entirely faded 
from his memory, so that he had no knowledge thereof, until by the regis- 
tration of the instrument in 1839 he discovered that it secured to him 
the right of redemption. The bill further states: “That some years ago 
the plaintiff recovered his health of body and mind, but found himself 
entirely without pecuniary resources, and was unable to redeem the 
negroes, had he even known he had the right;.but that the sum of 
$711.36 was far below the value of the slaves at the time, and that the 
defendant took the negroes into possession, and from them and their 
issue has received profits to the full amount of the sum and the interest 
on it.” 

The answer states that $711.36 was the full value of the negroes, and 
more than the defendant would have given for them if they had not 
been all he could get for the debt which the plaintiff owed him to that 
amount for supplies for his family from a country store and money 
advanced for him in his distresses; that in fact and truth the transaction 
was a sale to the defendant in satisfaction of his debt, with an agree- 
ment, offered on the part of the defendant, to resell to the plaintiff if he 
would pay him the same price and interest by the succeeding Novem- 

ber; that after all his property had been sold, the plaintiff was 
(99) still considerably indebted to others as well as to the defendant, 

and that he and his family wished to save the defendant from 
loss, on account of his kindness and indulgence to him, and therefore 
proposed to sell the family of negroes to the defendant, and that they 
settled and found the debts then to be $711.36, and in discharge thereof 
the plaintiff made an absolute sale of the slaves to the defendant, and 
took up all the evidences of the debts, and made him the bill of sale, 
which was at first drawn in an absolute form; but that , as the defendant 
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did not want the negroes at the price, and the plaintiff had some chil- 
dren and a son-in-law who were in easy circumstances, the defendant 
hoped they might desire, and among them be able, to repurchase the 
negroes for the use of the plaintiff and his wife, and, with the view of 
inciting them to it, the defendant proposed to insert such a provision in 
the bill of sale, if the plaintiff thought it worth while; and that the 
plaintiff said he would like such an arrangement, if it could be effected, 
and he would endeavor to bring it about; and that thereupon the de- 
fendant added the clause in the deed for the repayment of the purchase 
money; that, as the negroes would not be profitable to the defendant, 
and would be useful to the plaintiff's wife for domestic purposes, the 
defendant, at her request, left them with her until it could be ascer- 
tained whether the plaintiff could induce any of his family or friends to 
repurchase them; that in September following, Mrs. Ingram died, and 
the plaintiff broke up housekeeping, and, not being able in any manner 
to effect the repurchase, the plaintiff then abandoned all idea of doing 
so, and left the negroes on the place for the defendant, and went to live 
among his children and friends, and had done so up to the filing of the 
bill; that upon the death of Mrs. Ingram the defendant took the negroes 
into his actual possession as his own absolute property, and has 

so claimed them ever since, and either had them in his own service (100) 
or advanced them to his children, and that during the interval 

they have increased to the number of fifteen, and have yielded no profit, 
besides that of their increase, but have been an expense. The answer 
denies positively any defect of mind or memory in the plaintiff at any 
time, and says that he has always been a man of business and good 
understanding; and that ever since 1823 the plaintiff lived in the same 
county and neighborhood with the defendant, and knew the negroes and 
never set up any right to redeem them, nor pretended any claim what- 
ever to them; and the answer thereupon insists that, whether the trans- 
action is to be regarded as originally a conditional sale or a mortgage, 
the plaintiff is now entitled to no relief, by reason of his long delay and 
neglect. 


Strange for plaintiff. 
Winston and Ashe for defendant. 


Rurriy, C. J. Many witnesses have been examined, chiefly to the 
value of the negroes in 1823, and there is great disparity in the respect- 
ive estimates. The evidence appears to the Court rather to preponderate 
in establishing the sum mentioned in the bill of sale to be a fair price. 
Taking that to be so, and finding it proved that upon the settlement 
made when the deed was given, all the old bonds were given up to the 
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plaintiff, and no new ones taken; that shortly before 1 November, 1823, 
the plaintiff gave up the negroes and the defendant has held them ever 
since, claiming them as his own and without an intimation, during the 
whole period, from the plaintiff of a claim to them, though residing with 
his children and other relatives near the defendant, and in the possession 
of ordinary faculties; and that, in fact, during 1823 the plaintiff was 
arrested by another creditor and took the oath of insolvency, and was 

discharged without giving in a schedule: the probability might 
(101) not be deemed slight that the account is true which the answer 

gives the character of the transaction, as intended by the parties 
at the time. But the Court does not weigh that probability, as, perhaps, 
it could not be allowed to control the explicit terms of the writing reserv- 
ing a right to pay the money and thereby avoid the conveyance. Be- 
sides, it is not necessary, for the further reason, that, admitting the 
intention to reserve the right to redeem, we think it clear both that it is 
to be presumed as a matter of law and that it is established as a matter 
of fact that the plaintiff abandoned his right of redemption. By the act 
of 1826 the presumption arose upon the lapse of thirteen years after the 
day of forfeiture; and here it was nearly eighteen to the filing of the 
bill, and the delay is insisted on in the answer. The plaintiff endeavors 
to rebut the presumption by the state of his mind and memory and his 
poverty. But he fails to establish any such defect as the former; and, 
clearly, his poverty has no bearing in the case, as the plaintiff does not 
assign that as the cause of his laches, but only says that it would have 
prevented him from redeeming if he had known he had the right. But 
the truth is that his poverty could have had no influence on his conduct, 
as he had all the time just the same means of suing as he had at last, 
and, indeed, might have sued in forma pauperis ; and it is now the usual 
course of the court not to require the mortgagor to pay the debt and the 
costs by a given day or that his bill shall stand dismissed, but, in default 
of payment, to order a sale of the subject, and out of the proceeds dis- 
charge the encumbrance, and then the surplus belongs to the mortgagor. 
We need not say what effect mental distress and decay of memory, com- 
bined with poverty, would have had on the presumption, if they had 
been established. It may be remarked, however, that in order to have 

any, they must be established beyond all doubt; for the statute is 
(102) one of repose, and its provisions are to be fairly carried out. 

Indeed, the obvious purpose of our law is to insist peremptorily 
on diligence in redeeming personalty, and not in point of policy for the 
sake of repose, but as an act of good faith towards mortgagees and those 
claiming under them, as it evinced by the act of 1830, which makes the 
failure to file a bill for the very short space of two years after the for- 
feiture a bar forever. There is nothing to impair the statutory pre- 
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sumption of abandonment, but much to sustain it as the actual truth in 
this case. It is not usual for a mortgagee to wish, nor the mortgagor to 
consent, that the former should take possession when there is an inten- 
tion and expectation to redeem—especially of such a family of slaves as 
this, which were undoubtedly chargeable and troublesome. When, there- 
fore, the plaintiff broke up housekeeping on the death of his wife, and, 
leaving the negroes for the defendant, went to live with his children, no 
one of whom would, or was asked by him to, advance the money, and the 
plaintiff contemporaneously obtained a discharge as an insolvent debtor, 
without taking any notice of a property or interest in these negroes; 
and the defendant then took possession and held it quietly for eighteen 
years under the eye of the plaintiff, who made no question of its right- 
fulness; and then no security was taken for the money but the convey- 
ance; the mind, under such circumstances, cannot fail to be strongly 
impressed with the belief that the price paid, if not the full value, was 
about it—especially when there is corresponding proof on that point, 
and the mortgagor had, consequently, little or no interest in redeeming, 
and in fact then abandoned the right. Such are our conclusions, both 
upon the matter of law and the facts in this case; and therefore the bill 
must be dismissed with costs. 
Per Curiam. , Decree accordingly. 


Cited: Averett v. Ward, 45 N. C., 195; Hyman v. Devereuz, 63 N. C., 
628; Headen v. Womack, 88 N. C., 470; Long v. Clegg, 94 N. C., 767; 
Bradburn v. Roberts, 148 N. C., 218. 








(103) 
ISAAC SCARBOROUGH v. WILLIAM TUNNELL er at. 


Where a bill is filed to compel a party to deliver up an instrument in his 
possession, upon the ground that it is a forged instrument, the plaintiff 
has a right to have it produced and left in court for inspection and for 
the better examination of witnesses—the bill in this case, alleging the 
forgery, having been sworn to. 


Appgat from interlocutory orders made by the Court of Equity of 
Epexcomsg, at Spring Term, 1849, Settle, J. 

The bill was filed in November, 1848, and states that the plaintiff 
adopted the defendant Tunnell in tender infancy, as his child, he being 
a nephew of the plaintiff’s wife, and they having no children of their 
own ; and that the same defendant had resided with the plaintiff in Edge- 
combe or near him and on his land from 1818 to October, 1848; that in 
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1846 he made a will and therein gave to Tunnell a tract of land and 
six slaves, and to his son Isaac another tract of land and ten slaves; that 
in July, 1848, the defendant Tunnell shot one of the slaves of plain- 
tiff, and, upon being reproved by the plaintiff, abused him very much 
and otherwise maltreated him; and that the plaintiff was thereby in- 
duced to revoke and destroy his will, which became known to Tunnell; 
that in September, 1848, the plaintiff was waylaid and shot by some per- 
son, whom he believed to be the defendant Tunnell; and that by reason of 
that belief he and Tunnell disagreed and the latter removed, in October, 
1848, to the county of Greene to reside; and that very soon thereafter, as 
the plaintiff understood, the defendant Tunnell and the other de- 
(104) fendant, Glasgow, who is Tunnell’s brother-in-law, exhibited to 
sundry persons a paper-writing, purporting to be a deed executed 
by the plaintiff and attested by Glasgow as subscribing witness, and dated 
on some day in April, 1848, whereby the plaintiff conveyed the whole of 
his estate, real and personal, and consisting of land, slaves, and other 
things, to the defendant Tunnell, to his own use absolutely after the 
death of the plaintiff; and they alieged that the plaintiff executed the 
same and that Glasgow witnessed it. The plaintiff avers that he never 
did at any time execute a deed to the defendant Tunnell for anything, 
and that if the defendants have any such deed in their possession, it is 
a forgery, contrived by them in fraud of the plaintiff and to the preju- 
dice and clouding of the title to his property; and he states that it will 
be particularly prejudicial to him if the defendants should cause the deed 
to be registered (as he understands they design) and then should destroy 
the original, whereby it might become more difficult to establish the 
fraud and forgery. The prayer is that the defendants may be compelled 
to discover and produce the said pretended deed, and that it may be de- 
clared to be forged, and decreed to be canceled, and, in the meantime, 
that the defendants may be enjoined from having the deed proved and 
registered. On the bill an injunction was ordered as prayed for. 

The answer of Tunnell admits the relation in which he and the plain- 
tiff stood up to April, 1848, as the same is stated in the bill, and that he 
knew the contents of the plaintiff’s will as the same are set forth in the 
bill. It states on 6 April the plaintiff’s wife died, and that he and his 
family were then residing in the house with the plaintiff, that they might 
the better nurse his sick wife and attend to the plaintiff, then about 68 

years old; that between 1 and 17 April the plaintiff expressed to 
(105) this defendant the desire to execute to him a deed conveying to 
him all his property, reserving to himself a life estate; and that 
he assigned, as his reasons-therefore, that he wished to give him two 
pieces of land which the plaintiff had purchased after he had made his 
will, and also because he was unwilling that the negroes given in the 
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will to the defendant’s son, should be hired out, as they would probably 
be, by reason of the infancy of the son, at the plaintiffs death. And 
both the defendants state that the defendant Glasgow, who lived in 
Greene, came to the plaintiff's on a visit to his sister, Mrs. Tanmell, on 
16 April, and that the next morning the plaintiff procured and executed 
the deed referred to in the bill, and that the defendant Glasgow, at the 
plaintiff’s request, became a subscribing witness to it, and the plaintiff 
delivered it to Tunnell, and remarked that it was useless to keep the will 
any longer, as it was of no force, and threw it inte the fire. 

The defendant Tunnell admits that he shot the plaintiff’s slave, but 
says that it was upon a just cause—which he does not mention—and that 
the plaintiff, though excited at first, readily became satisfied with the de- 
fendant’s conduet upon that occasion, and no alienation arose therefrom 
between them; that they continued to live as father and sen until the 
plaintiff married a second time in September, 1848, when the defendant 
left the plaintiff’s house and resided in another on the plaintiff’s land, 
until in that month the plaintiff was shot by some person in his own 
woods. The defendant denies that he shot the plaintiff or had knewl- 
edge thereof, until he received the information of it from another per- 
son, when he promptly went to the plaintiff’s assistance and carried him 
home and attended him there, until the plaintiff was induced by his 
second wife to accuse the defendant of having shot him; and that then 
he left the plaintiffs premises and went to Greene to live. The answer 
states that as soon as the plaintiff was last married his conduct 
towards the defendant underwent a complete change, and that he (106) 
went so far as to threaten to burn the house in which the defend- 
ant lived; and that, being apprehensive that he would do so and consume 
the deed, the defendant placed it for safe keeping in the hands of one 
Gardner, who lived in the neighborhood; that, becoming afterwards un- 
easy, lest the plaintiff might get the deed into possession and destroy it, 
he directed Gardner to deliver it to one Patrick Glasgow of Wayne; but 
that he subsequently coneluded, in order more effectually to secure his 
title to the property, to have the deed proved and registered, and was 
proceeding to do so when the injunction stopped him. Both of the de- 
fendants say that, when interrogated on the subject, they exhibited the 
deed to several persons and declared it to be the act and deed of the plain- 
tiff, and that they still declare it to be so; and the defendant Tunnell 
avers that he is ready to establish it to be so; whenever permitted by the 
court. The answer of Glasgow states that he annexes a copy of the deed 
to the answer, as a part of it; but it does not appear in the transcript. 

On the coming in of the answers the defendants moved to dissolve the 
injunction; and at the same time the plaintiff moved that the defendants 
should be ordered to produce the alleged deed for the inspection of the 
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court, and also file it with the master for the inspection of the plaintiff, 
his counsel, and such witnesses as might be examined by the plaintiff to 
establish that it was not his deed. The court first granted the latter mo- 
tion; and the defendant Tunnell, insisting that the deed was his own, 
and that the court could not deprive him of it, refused to file it or pro- 
duce it; and therefore the court refused to dissolve the injunction, but 
allowed an appeal. 


B. F. Moore for plaintiff. 
Biggs for defendants. 


(107) Rvrri, C. J. We think both of the orders perfectly correct. 

This was not an attempt to deprive the defendant of his deed. 
That is what is to be done by the decree on the hearing if it should be 
found to be a forgery. But before the hearing the court often directs 
the production of papers, and, if necessary to the purposes of the cause, 
the deposit of them in court, for their security and for inspection. As 
to the former, no case, perhaps, is made here, as no ground is laid for 
supposing that the defendant will not produce the deed on the hearing, 
nor would it prejudice the plaintiff if he did not produce it; for the 
nonproduction would no doubt entitle the plaintiff to a decree declaring 
it a forgery, and perpetuating the injunction. But, clearly, the inspec- 
tion of the instrument is indispensable to the plaintiff’s preparation for 
the hearing, as it is impossible that, without the deed, he can give evi- 
dence as to the handwriting and various other matters tending to show 
that the instrument is not genuine. Of course, the order for the pro- 
duction of the paper is not depriving the defendant of his deed at all. 
The court does not put it into the hands of the plaintiff, but in those of 
its officer; and the court is necessarily obliged to have confidence that 
the officers of the court—the master, solicitor, and counsel—are to be 
trusted with the custody and inspection of the papers and records in 
every cause. Here the defendants admit they have the deed, and there- 
fore it is subjecting them to no difficulty to require its production from 
them. When produced, it will be as accessible to the defendants as to 
the plaintiff, and both may with equal facility take proofs as to its exe- 
cution. Indeed, the refusal to produce it furnishes evidence of the in- 
tention of unfairness in the management of the cause, and adds much 
to the suspicion excited by the case made in the bill and answer. It was 

no favor which the plaintiff asked; for, when the object of a suit 
(108) is to destroy a deed, as upon an allegation of forgery, the plaintiff 

has a right to have it produced and left in court for the inspection 
and the better examination of witnesses. Beckford v. Wildman, 16 Ves., 
438. And although in that case it was said that the production would 
not be ordered upon a mere suggestion in a bill of the forgery, but that 
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a special ground must be made out, yet that does not affect the present 
question, because here the bill is a sworn one, expressly averring the 
special case of forgery. It has always been the course in this State to 
order the instrument thus contested to be brought into court for the pur- 
pose of inspection (Cooper v. Cooper, 17 N. C., 298); and the wonder is 
that, instead of merely refusing to dissolve the injunction, the court had 
not attached the parties upon the spot, not simply for noncompliance 
with the order, but for the positive refusal to do so in the face of the 
court. 

That was, of itself, a sufficient reason for not hearing the defendants’ 
motion to dissolve; for while in contempt they had no right to ask any- 
thing. But the answers are, upon their face, insufficient and suspicious. 
Besides the singular reason given or depriving the defendant’s son of 
the benefit bestowed by the will—which could not have extended to the 
land devised to him— there are the extraordinary circumstances that 
there was no communication of the plaintiff’s intention to make the deed 
to any one but the defendants; that while they remained friendly, from 
April to July, and while they lived together up to September, no com- 
munication of the existence of the instrument was made to any one as 
far as is alleged; and that it was only after the dissension between the 
parties that the deed was put into the hands of Gardner, and after the 
final breach and reparation, upon the mortal assault on the plaintiff laid 
to the defendant Tunnell, that the parties made known generally that 
they had such an instrument. Certainly, upon such an account of such 
an instrument, disposing of the plaintiff’s whole estate as a gift, 
no court could feel any assurance that the deed was genuine, (109) 
although in some parts of the answer it is averred to be so. 

Per Ovrram. Affirmed, with costs. 


Cited: McGibboney v. Mills, 35 N. C., 164; Bank v. McArthur, 165 
N. C., 375. 





